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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8387. 


NATHANIEL SHILKRET, Petitioner, 

against 

GUY T. HELVERING, Commissioner of Internal Revenue, 

Respondent. 


On Petition to Review Decision of the Tax Court. 


BRIEF FOR PETITIONER. 


This appeal involves deficiencies in income taxes for the 
years 1936 and 1937 in the respective amounts of $8,701.85 
and $7,412.01. 

DECISION BELOW AND JURISDICTION. 

The Tax Court’s opinion (Appendix 3-14) is reported in 
46 B. T. A. 1163. Its decision and order appears at Appen¬ 
dix p. 14. The jurisdiction of this Court is based upon a 
stipulation pursuant to Internal Revenue Code, Sec. 1141. 
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THE ISSUES. 

The question of fact is whether petitioner was “domi¬ 
ciled” in California during the taxable years 1936 and 1937 
so as to be entitled to report his taxable income on a com¬ 
munity property basis. 

The question of law is whether petitioner received com¬ 
munity income under the laws of California, and if so, 
Federal recognition of property interests created by local 
law must be given for income tax purposes. 

STATUTE AND REGULATIONS. 

There are no applicable statutes or regulations in the 
income tax provisions of the Internal Revenue Code relat¬ 
ing to domicil or community property. 

STATEMENT. 

The findings set forth the material facts (App. 3-9). The 
Tax Court determined that petitioner did not acquire a 
domicile in California during 1936 and 1937, but that he 
and his wife were domiciled in the State of New York; that 
such original domicile was not abandoned and, therefore, 
they were not entitled to divide the net income of petitioner 
between them in separate Federal income tax returns. 

Petitioner contends that he left New York in November, 

1935 to enter the employ of the R. K. 0. Studios in Cali¬ 
fornia under a two year contract of employment; that he 
was a legal resident of California during the taxable years 

1936 and 1937 and until March 1938. Upon these facts peti¬ 
tioner and his wife were entitled to divide between them 
the net earnings derived from his employment in California 
for income tax purposes under Federal recognition of the 
community property law of California, under which one 
half of the earnings of one spouse is the property of the 
other spouse. 

The Tax Court sustained the Commissioner and found 
the deficiencies due as above set forth. In the companion 
case of Helvering v. Anne ShUkret, (#8402) as a result of 
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such determination petitioner’s wife was held entitled to an 
overpayment of income taxes for such portion of the year 
1936 that was not barred, and of taxes paid on one-half 
of petitioner’s earnings for 1937. 


SU1 


[ARY OF ARGUMENT. 


1. There is no basis under the facts of this case to hold 
that petitioner has failed to show that he abandoned his 
original domicile in New York. The facts of record clearly 
establish that petitioner abandoned his former domicile and 
adopted a new California domicile during the taxable years 
1936 and 1937. 


2. The Tax Court’s determination is not supported by 
judicial authority which treats petitioner’s earnings as 
community income under California law. Petitioner was 
the owner of only one-half of said income, and income tax 
incidence follows ownership. Accordingly, under Federal 
recognition of local property law petitioner and his wife 
properly reported in their separate tax returns their net 
incomes for 1936 and 1937. 


3. The decision of the Tax Court should be reversed. 


ARGUMENT. 

Petitioner Was Domiciled in California During the Taxable 

Years 1936 and 1937. 

Petitioner contends that the Tax Court’s determination 
as to his domicile is not supported by the substantial evi¬ 
dence of record. Domicile is a compound of fact and law. 
Where, as here, the essential facts are not in dispute, and 
the controversy relates to their legal effect, the Tax Court’s 
decision is reviewable. Sweeney v. District of Columbia , 
113 F. (2) 25, 27 (C. App. D. C.). 

Petitioner’s actual physical presence and residence in 
California during the taxable years 1936 and 1937 is not 
disputed. The controversy is confined to whether his in¬ 
tention in taking up residence in the new location was to 
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remain there permanently and for an indefinite and uncer¬ 
tain period. 

In dealing with multiple domicile the tests to be applied 
have been recently stated in District of Columbia v. 
Murphy, 314 U. S. 441, as follows: 

“All facts which go to show the relations retained 
to one’s former place of abode are relevant in deter¬ 
mining domicile. What bridges have been kept and 
what have been burned? Does he retain a place of 
abode there, or is there a family home with which he 
retains identity? Does he have investments in local 
property or enterprise which attach him to the com¬ 
munity? What are his affiliations with the profes¬ 
sional, religious and fraternal life of the community, 
and what other associations does he cling to? How 
permanent was his domicile in the community from 
which he came? Had it long been a family seat, or was 
he there a bird of passage? Would a return to the old 
community pick up threads of close association? Or 
has he severed his relations that his old community is 
as strange as another? Did he pay taxes in the old 
community because of his retention of domicile which 
he could have avoided by giving it up? Were they 
nominal or substantial?” 

In the present appeal, the answers to these queries, 
found in the mass of facts submitted herein, all substan¬ 
tiate petitioner’s intention to acquire a domicil in Cali¬ 
fornia. 

(a) Abandonment of original New York domicil. 

Among the factual details which clearly establish that 
petitioner made a clean break with his former New York 
domicil are these significant facts: The employment con¬ 
tract with R. K. 0. Studios was for personal services in 
California for two years, with an option of renewal by the 
Studio. The court below found that “at the time petitioner 
went to Hollywood he entertained the hope that he would 
remain there to work in the motion picture industry”. 
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(App. 6.) Before leaving New York where he had been 
domiciled all of his life up to November 1935, he closed his 
personal bank account, gave up his business office and dis¬ 
banded the two Shilkret orchestras, which he had developed 

and maintained for 17 vears. 

* 

In addition to the foregoing facts and circumstances, the 
nature of the position which brought the petitioner to Cali¬ 
fornia is highly relevant. Petitioner was not an itinerant 
employee engaged in transient work. He was a musical di¬ 
rector and composer with an established national reputa¬ 
tion and for many years was manager of the Recording De¬ 
partment of Victor Talking Machine Co. As early as 1929 
he began synchronizing music for motion pictures. In 1932 
he formed the opinion that the future prospects of the re¬ 
cording business were diminishing. In 1934 therefore, he 
changed his long existing relationship with Victor so as 
to be free to enter into contracts with others. This was 
chiefly as a result of his interest in sound reproduction in 
the motion picture industry and the new developments in 
the field of television. (App. 4-5.) 

By reason of his belief that experience in the motion pic¬ 
ture industry would provide an important background for 
his future work in which he could use his experience and 
talent, he went to Hollywood in April 1935 for the purpose 
of associating himself with the motion picture industry. 

Petitioner’s negotiations with R. K. 0. Studios led to an 
exclusive two-year contract as musical director, composer 
and arranger at a substantial salary. The Studio had an 
option to renew this contract for a third year, and it agreed 
to bear certain costs. (Pet. Ex. 1, 2.) The performance 
of his duties required continued residence in California, 
and the bringing of his family there and entering his 
son in college. This contract was signed October 31, 1935 
and he actually began his work with R. K. 0. on November 
18, 1935, so that he was necessarily compelled to make the 
shift in a period of two weeks. 
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Petitioner’s testimony that he did not intend to return to 
New York upon the expiration of his contract is enlighten¬ 
ing on this point: (Appendix 26-27): 

“It meant breaking up every tie I had, everything 
that meant my livelihood * * *, but it was quite a shock 
to make that change and I knew with the change of 
radio, as things were going then, that if I ever left 
New York for more than a year or so, I would have 
to start all over again if I came back to New York.” 

Petitioner further testified about “burning his bridges” 
as follows: (R. 46) 

“I made up my mind to sever all connections in New 
York and make this new business, which was the mov¬ 
ing picture industry, my life work. That was my main 
purpose in coming out here”. 

The foregoing expressions of petitioner’s intention are 
amply supported by his acts and conduct showing that he 
abandoned all his business activities in New York to de¬ 
vote himself to new professional activities in California. 
Such abandonment of original domicile embracing as it did 
the disbanding of two orchestras in New York and sever¬ 
ing all business and professional connections was voluntary 
and entailed monetary sacrifices. If he had entertained the 
prospect of returning to New York at the end of his two 
year contract, it is reasonable to infer that he would have 
retained his business office. Not only was he and his 
orchestras no longer available for radio broadcasts, but 
he shipped his musical library to California, which was 
thereafter to be the permanent center of his professional 
work. 

Since the main source of petitioner’s income during the 
taxable years was his earnings from R. K. 0. Studios, and 
his entire time was devoted to this new employment, New 
York was no longer the situs of any of his professional or 
business activities. Neither was it the center of his social 
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and domestic life. And, except for the lease on an apart¬ 
ment in New York, to be considered later, it appears that 
all of his ties there were permanently cut off. In all, there 
is no factual basis for respondent’s contention that peti¬ 
tioner did not sever his previous attachment to his New 
York domicile. Here, there is no doubt of business purpose 
as distinguished from tax motive in effecting the change. 
Gregory v. Helvering, 293 TJ. S'. 465. 

(b) Acts supporting intention to establish California 

domicil. 

We turn now to a consideration of whether petitioner 
actually adopted a California domicil or was merely a tem¬ 
porary sojourner there. The record shows that he lived 
there continuously from November 19, 1935 to March 1938; 
that while in California petitioner changed the address on 
his life insurance policies, moved his securities from New 
York to California and consulted with a Los Angeles in¬ 
vestment broker about investments. He insured his 
musical library with an agent in Los Angeles in 1937. He 
joined a musicians’ union in California as a permanent 
member, and in order to qualify as such, it was necessary to 
establish the permanent nature of petitioner’s stay in Cali¬ 
fornia. He entered into the social life of the community 
and joined a Hollywood Country Club as a permanent mem¬ 
ber. In addition, he entered his son in the law school at the 
University of Southern California in 1936. (App. 6-7.) In 
the Appendix (27-28) there is set forth a portion of the 
record relating to the various places where petitioner and 
his wife resided in California. It is a fact that Mrs. Shil- 
kret joined petitioner in California early in 1936, and there 
is the legal presumption that her domicile follows that of 
her husband. Both petitioner and his wife contributed to 
charities both in California and New York, as well as to 
national charities. They filed their Federal and State in¬ 
come tax returns in California (Pet. Ex. 8-11.) 


8 


It would appear that petitioner had taken all the steps 
usually taken in making a permanent move to a new local¬ 
ity. 

The original contract with R. K. 0. expired on Novem¬ 
ber 18, 1937 and the Studio did not renew the contract. 
Thereafter petitioner stayed on and continued negotiations 
for employment with M. G. M. Studios. By doing so, he 
forfeited his right to receive the cost of shipping his music 
library back to New York, as well as the cost of his return 
transportation. (App. 5, 8.) The former amounted to the 
sum of $2,000. During January and February 1938, peti¬ 
tioner remained in California and worked for another em¬ 
ployer, Universal Studios. (R. 75-76). On April 28, 1938, 
he signed a contract with the Stephens Agency in Cali¬ 
fornia. (R. 77.) 

On the foregoing facts the Tax Court found that peti¬ 
tioner did not acquire a domicil in California in 1935, or in 
subsequent years. It is urged that petitioner could do 
nothing more than he did to establish his new domicile; 
that the weight of substantial evidence unequivocally shows 
that petitioner took up residence in California with the in¬ 
tention of residing there indefinitely and permanently. 

Of first importance are petitioner’s business and profes¬ 
sional activities in the motion picture industry centered in 
California. Until August 1937 his working day at the studio 
averaged from 18 to 22 hours, and he was required to work 
on six or seven pictures at a time. Under the decisions 
which have considered “business domicil” the situs of his 
permanent business activities is recognized as a valid test 
of taxable status. Sweeney v. District , 113 Fed. (2) at p. 
33, note 28. 

It is a proper inference that his business activities in 
New York were completely abandoned. The weight of the 
evidence clearly supports the conclusion that petitioner 
shifted the center of his business life to California with the 
present intention, as of the beginning of 1936, of establish¬ 
ing it as his permanent home and domicil. His intention 
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was to enter the motion picture industry and continue there 
indefinitely and permanently. This negatives any intention 
to return to New York as his permanent home. If the 
R. K. 0. contract had continued he would undoubtedly have 
remained there indefinitely. In any event in 1936 there was 
something more than a floating and vague intention to re¬ 
main in California. Rosenberg v. Commissioner, 37 F. (2) 
808 (Ct. App., D. C.) 

The basis on which the Tax Court rested its objection to 
petitioner’s assertion as to his intention concerns the lease 
on the New York apartment (App. 11-12, Pet. Ex. 7). It 
held that the retention of a place of abode in New York and 
failure to move any household goods to California are in¬ 
consistent with petitioner’s claim that he intended to live 
in California permanently and indefinitely at the time he 
went there. Petitioner’s testimony is the best answer. 
It appears that Mrs. Shilkret was ill at the time the lease 
expired in September 1936, and the domestic establishment 
was confused by the inordinate hours of work of petitioner. 
Hence the pressure of business prevented his extricating 
himself from the lease obligation, which petitioner left to 
his wife. The renewal of the lease was signed by his wife 
against his wishes; and thereafter there was nothing else 
he could do but guarantee her obligation, after a series of 
arguments. (App. 23-29.) Under the circumstances it was an 
involuntary act, just as if petitioner had been compelled to 
pay rent on a New York apartment by reason of an unex¬ 
pired long term lease. It is unreasonable to conclude that 
petitioner was keeping a place of abode in New York, in 
the absence of any proof that he or his family actually oc¬ 
cupied the same. Realistically considered, it amounted to 
nothing more than an annual payment for the storage of 
furniture during the period involved. Certainly this is not 
indicative of the retention of his original domicil. 

In view of the clear and unequivocal evidence of an in¬ 
tention here to change his domicil, petitioner’s failure to 
vote in California (R. 110) is of relatively little importance. 
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By reason of citizenship and residence, both petitioner and 
his wife were legally qualified to vote. The privilege could 
be and was waived. As this Court stated in Sweeney v. 
District (supra), Note 22: 

“Uncertainties in the conception of domicil itself are 
magnified in application by the difficulties of proof and 
the ease with which ‘a small change of portions in the 
admixture’ (306 U. S. 431) or in emphasis upon one 
portion as against another brings major changes in 
legal consequence (cf. 53 Harv. L. Rev. 86).” 

LEGAL EFFECT OF PETITIONER’S RESIDENCE. 

The Tax Court held that petitioner had “failed to show 
he abandoned his original domicile”; that, in a strict sense, 
the presumption that a domicile once acquired continues 
had not been overcome. To establish the change, petitioner 
was required to prove that he (1) abandoned the original 
domicile, (2) moved to and resided in a new domicile, and 
(3) had an intent of remaining, permanently and indef¬ 
initely, in the new domicile. (Op. 9-10.) 

However, at the very outset of the Tax Court’s opinion, 
it is stated that petitioner and his wife resided in California 
during the years 1936 and 1937. In Ennis v. Smith , 55 U. S. 
399, the Court declared: 

“Residence elsewhere repels the presumption, and 
casts upon him who denies it to be a domicil of choice, 
the burden of disproving it.” 

This circumstance—conceded residence in California 
throughout the taxable years involved—is highly significant. 
Emphasis was rightfully placed on this element in a leading 
domicil decision. Texas v. Florida , 306 U. S. 398, 425 in 
which the Court said: 

“the actual fact as to the place of residence and dece¬ 
dent’s real attitude and intention with respect to it as 
disclosed by his entire course of conduct are the con¬ 
trolling factors in ascertaining his domicile”. 
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It has been pointed out that petitioner’s residence in 
California was not casual or fleeting. There was a substan¬ 
tial degree of permanence in the new abode. His wife and 
son lived there, and his business—the sole source of his 
livelihood—was there. The location of his business inter¬ 
ests has often been held to be a significant signpost of in¬ 
tention. 

The law properly attaches importance to residence. The 
income tax regulations are silent as to what constitutes 
“residence”. However, the Federal Estate Tax Regula¬ 
tions provide that “residence without the requisite inten¬ 
tion to remain indefinitely will not suffice to constitute dom¬ 
icile, nor will intention to change domicile effect such a 
change unless accompanied by actual removal.” (Reg. 80, 
Art. 5.) 

Referring to the foregoing provision, Paul states (Fed¬ 
eral Estate and Gift Taxation, Vol. I, p. 100): 

“This interpretation of the term ‘residence’ as mean¬ 
ing ‘domicile’ has been adopted by the courts and the 
Board * * * The ivord ‘residence’ is ordinarily used 
as the equivalent of domicile in statutes relating to pro¬ 
bate, administration and succession taxes”. (Italics 
ours) 

Further support for the view that the same interpreta¬ 
tion is to be given for income tax purposes is found in Sec¬ 
tion 53(b)(1) of the Internal Revenue Code. This statute 
uses the expression “legal residence or principal place of 
business”, in connection with the filing of tax returns. 

The facts submitted, in combination, clearly show he aban¬ 
doned his original domicil in New York and that, in 1936 
and 1937, he established his legal residence in California 
with the intention of residing there permanently and indef¬ 
initely. His testimony as to his intention was uncontra¬ 
dicted and is substantiated by his acts and conduct above 
set forth. This is not a case of mere floating or vague indef¬ 
inite intention as in Rosenberg v. Commissioner (supra). 
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It has been affirmatively shown that petitioner not only 
severed his connections with his original domicil but 
adopted a legal residence in California. 

Within the tests laid down in District of Columbia v. Mur¬ 
phy (supra), petitioner’s “place of abode” constituted his 
domicil and is controlling for the purposes of the Federal 
income tax. 

PETITIONER’S EARNINGS CONSTITUTED COMMU¬ 
NITY INCOME THAT MAY BE PROPERLY DI¬ 
VIDED FOR INCOME TAX PURPOSES. 

At the outset it is to be noted that the Revenue Act and 
the Regulations are silent as to the treatment of community 
property under the Federal income tax law. Such treatment 
is governed, therefore, by a line of judicial decisions of the 
Supreme Court. 

In 1926 in U. S. v. Robbins , 269 U. S. 315, the wife’s inter¬ 
est was characterized as a mere expectancy and the entire 
income held taxable to the husband. Thereafter on July 29, 
1927 an amendment to the California Civil Code was adopted 
(Sec. 161(a)). In its decision in U. S. v. Malcolm, 282 U. S. 
792, decided January 19, 1931 the Court recognized the 
change and directed that a husband and wife are permitted 
to divide community earnings in their Federal income tax 
returns. The wife was said to have a vested interest in com¬ 
munity property; this has been recognized by the California 
as well as the Federal courts. Poe v. Seaborn, 282 U. S. 101; 
Goodell v. Koch, 282 U. S. 118; Hopkins v. Bacon, 282 U. S. 
122; Bender v. Pfaff, 282 U. S. 127; Sampson v. Welch, 23 
Fed. Supp. 271, 279; Bank of America v. Rogan, 33 Fed. 
Supp. 183; U. S. v. Goodyear, 99 Fed. (2) 523; Estate of 
Thornton, 1 Cal. (2) 1; 33 Pac. (2d) 1. 

In the absence of any requirement as to domicil in the 
Revenue Act, the Tax Court erred in denying petitioner the 
benefit of the community property basis. The proper rule 
of law applicable to the facts herein is that the earnings of 
the petitioner during the taxable years constituted commu- 
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nity income under the laws of California; and that Federal 
recognition must be given to property interests created by 
local law* for income tax purposes. 

What is the nature of the interest of the petitioner and 
his wife in his earnings from personal services in California 
during the years 1936-1937? Under Section 161(a) of the 
California Civil Code “the respective interests of the hus¬ 
band and wife in community property during continuance 
of the marriage relation are present, existing and equal in¬ 
terests under the management and control of the husband”. 
Section 164 provides as follows: 

“All other property acquired after marriage either 
by husband or wife, or both, including real property 
situated in this state * * * is community property”. 

See: Bank of America National T. <& S. Association v. Ra¬ 
ff an, 33 Fed. Supp. 183 (D. C. Cal.); Gillis v. Welch, 80 Fed. 
(2) 165 (C. C. A. 9). 

Thus under California community property system there 
is a legal presumption that all property acquired by either 
spouse during coverture constitutes community property. 
Commissioner v. Cadwallader, C. C. A. 9 (April 30, 1942); 
Grunhaum v. Commissioner, 44 B. T. A. 810. 

In Hammonds v. Commissioner, 106 Fed. (2d) 420, 422, 
it was declared: 

“It is a fundamental postulate of the community 
property system that whatever is gained during cover¬ 
ture, by the toil, talent, or other productive faculty of 
either spouse, is community property. 

“Indeed, the sole source from which the community 
estate must arise is the toil, talent, or other productive 
faculty of the spouses and the earnings and income from 
community property itself. 

< 4 * * **Tliey operated on things and not persons 
and applied to all acquisitions made in those countries 
by married persons whether resident or nonresident 
therein.” 

In Commissioner v. Cavanagh, 125 F. (2d) 366 (C. C. 
A. 9 ), the taxpayer, a motion picture actor, worked in Cali- 
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fomia from April 1932 to January 1936. During the tax¬ 
able year 1935, his wife was a resident of Canada. The Cir¬ 
cuit Court held the husband’s earnings in California were 
community property, and said: 

“The husband’s earnings after marriage while domi¬ 
ciled in California are community property, Civil Code 
# 164, and residence of the wife is not required, [cases 
cited] the wife’s interest in her husband’s income being 
determined by the law of domicile where earned and not 
by the law* of matrimonial domicile. Blumenthal v. 
Commissioner, 60 F. (2d) 715.” 

In May v. Commissioner, 39 B. T. A. 946, the taxpayer 
lived in California under a visitor’s visa. During 1934 he 
worked as a motion picture director. The Board held: 

“The community property laws of California do not 
specifically exclude a resident or nonresident alien from 
its benefits. * * * The petitioner is entitled to return 
his income derived from his salary on a community 
property basis under the laws of California.” 

In failing to apply the principle of those authorities to 
the present case of community income, the Tax Court fell 
into palpable error. Clearly, the earnings of the petitioner 
in California constituted community income during the 
years 1936 and 1937. Petitioner’s wife had such proprie¬ 
tary interest in the community income, that despite her hus¬ 
band’s power of management and control, she could not be 
deprived thereof. Adequate legal safeguards for her pro¬ 
tection were provided by state law in respect of all property 
acquired during coverture as community property. (Cali 
fomia Civil Code, Sec. 161,164.) If petitioner and his wife 
had become divorced, she would have been entitled to her 
share of such property. 

Thus, it has been held that where property is purchased 
with commingled funds, even though title is taken in the 
name of one spouse the wife is a beneficial owner of a one- 
half interest in the community property and income. Estate 
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of Frye, 44 B. T. A. 835. Upon the death of the wife her 
interest in the community property passes to her heirs. 
Lang v. Commissioner, 304 U. S. 264; White v. Commis¬ 
sioner, 38 B. T. A. 593; Commissioner v. Cadwallader , (su¬ 
pra). Similarly, a gift tax is imposed upon the transfer of 
her separate interest in the community property. Blaffer v. 
Commissioner, 103 Fed. (2d) 489 (C. C. A. 5). 

Under California law, therefore, the wife’s interest in 
petitioner’s income is determinable by the place where such 
income is earned. This being so, the local law fixed the re¬ 
spective interests of petitioner and his wife in the 1936 and 
1937 earnings, and each owned one-half of the community 
income. 

In the event of the death of either spouse only one-half of 
the community property would fonn part of the decedent’s 
estate. (Sec. 201, California Probate Code.) Under the 
Commissioner’s view we have the anomalous situation that, 
in the event of the death of the petitioner’s wife, only her 
portion of the community property would be subject to Fed¬ 
eral Estate tax on the theory of ownership and beneficial 
enjoyment. For Federal Estate tax purposes a decree of 
the California Courts relating to administration expenses, 
deductions, etc., would have been recognized as binding in 
respect to one-half of the community property. Is there any 
legal justification for respondent’s position which fails to 
recognize petitioner’s earnings as community income for 
Federal income tax purposes? If local state law is accepted 
for the purpose of one tax, it is equally applicable to another 
division of the Revenue Act. 

It has been established by controlling decisions that where 
local property law establishes the ownership of property, 
Federal recognition will be given thereto in the determina¬ 
tion of income tax liability. Blair v. Commissioner, 300 U. 
S. 5; Helvering v. Fttller, 310 U. S. 69; Cammissioner v. Lar¬ 
son, 131 Fed. (2d) 85 (C. C. A. 9). 

As recently as November 16,1942, the Supreme Court in 
Stuart v. Commissioner, declared: 
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‘ ‘ Once rights are obtained by local law, whatever they 
may be called, these rights are subject to the federal 
definition of taxability. # * * In this case, as in 

Lyeth v. Hoey, we are determining what interests or 
rights should be taxed, not what interests or rights had 
been created and therefore applied the federal rule 
(citations omitted). In this view* the rules of law to be 
applied are those of Illinois. That state is the residence 
of the parties, the place of execution of the instrument, 
as well as the jurisdiction chosen by the parties to gov¬ 
ern the instrument.” 

It is obviously not for the Commissioner, as an official 
of the Federal Government, to say which law is or is not 
operative as to citizens and residents of California; nor to 
say as he does in this proceeding that the State’s commu¬ 
nity system is limited in its operation only to domiciliaries. 
Respondent may not collaterally attack the substantive law 
of California or the legal interests created by local law. 
To uphold the Commissioner’s determination virtually 
means that in controversies affecting domicil which has 
been chosen in a community property state, an examina¬ 
tion must be made of a taxpayer’s status “from the cradle 
to the grave.” Cf. Tweed and Sargent “Death and Taxes 
Are Certain—But What of Domicile .” 53 Harv. L. R. 68; 
Texas v. Florida , 306 U. S. 389. Shea v. Commissioner , 81 
F. (2) 937 (C. C. A. 9). 

The ultimate tax question here properly depends upon 
the ownership of the income of the petitioner during the 
taxable years involved. On this the local community prop¬ 
erty law of California is controlling, and that law extends 
to all persons within its jurisdiction—residents as well as 
domiciliaries. Petitioner and his wife were entitled to the 
identical rights which California granted its own citizens. 
The Tax Court fell into error in its failure to apply the 
wrell established rule that the incidence of Federal Tax 
follows the ownership of income. If for all local property 
purposes, the earnings of petitioner constituted community 
income, then petitioner was entitled to only one-half thereof 
and his separate return thereof was correct. To hold other- 
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wise, as the Tax Court did, is to revert back to the confused 
status existing prior to the amendment of Section 161 of 
the California Civil Code in 1927 and before the clarifying 
decisions in Poe v. Seaborn and U. S. v. Malcolm , (supra). 
Indeed, even the dissenting opinion of Haney, C. J. in Com¬ 
missioner v. CadwaUader, (supra) recognized that “resi¬ 
dents” of the nine community property states enjoyed a 
“special privilege” whereby one-half of the salary earned 
by a husband may be returned by the wife as her income. 

See also: Report of the House Committee on Ways and 
Means , in connection with the Revenue Act of 1942. Refer¬ 
ring to Section 402, the Report on page 160 states: 

“This section eliminates special estate tax privileges 
enjoyed by residents of community property jurisdic¬ 
tions.” (Our italics.) 

As long as the law permits separate returns by husband 
and wife, to tax the petitioner on the entire community 
earnings would appear to be in disregard of the ownership 
rights of the wife under the California community prop- 
ertv svstem. It is directlv contrarv to the well established 

• w w 

principle that income is taxed to the owner thereof at the 
moment of its inception. 

To adopt respondent’s contention is to sanction an in¬ 
herent discrimination as between taxpayers subject to the 
laws of California. There is no support in law or logic for 
such a departure from a basic principle of income taxation. 

Since petitioner is being taxed upon income legally be¬ 
longing to his wife, we have here a situation where the Com¬ 
missioner is wrongfully taking property of one person to 
satisfy the tax liability of another. Hoeper v. Wisconsin, 
284 U. S. 206; Merten’s “ Law of Federal Income Taxation 77 
(1942) Chap. 16; Cannon v. Nicholas , 80 F. (2) 934 (C. C. 
A. 10). 

It is submitted that as a matter of law the respondent’s 
determination has no legal basis of support in either the 
provisions of the Revenue Act, the decisions or the appli¬ 
cable statutes of California. On the contrary it is based 
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on a purely administrative rule, which is unsound in prin¬ 
ciple and contrary to the controlling decisions of the Su¬ 
preme Court. Apart from obvious administrative com¬ 
plications resulting from a multitude of domicil contro¬ 
versies, such non-statutory requirement would effectually 
deprive petitioner and other taxpayers under the commu¬ 
nity property systems of the benefits clearly granted them 
by local law. As aptly stated by the Circuit Court in 
Bank of America v. Bogan , 33 F. Supp. 183, 1S9: 

“By dissecting our community property law and 
subjecting it to various categorical tests, one could 
easily pulverize and reduce to naught the interest of 
the wife, so as to deprive California wives, for taxation 
purposes, of the benefits which communal ownership 
confers upon them, and we prefer to deal with reali¬ 
ties.” 

CONCLUSION. 

It is respectfully submitted that the decision of the Tax 
Court in the appeal of Nathaniel Shilkret, petitioner (No. 
8387), should be reversed on the facts and on the law. In 
the appeal of the Commissioner, as petitioner, against Anne 
Shilkret, respondent (No. 8402), the order of the Tax Court 
is erroneous and should be reversed. 

Respectfully submitted, 

Alex M. Hamburg, 
Counsel for Petitioner. 
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89 United States Board of Tax Appeals 

Nathaniel Shilkret, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
Anne Shilkret, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
Docket Nos. 103773, 103774. Promulgated May 19, 1942. 

Petitioners are held to have been domiciled in the State of 
New York in 1936 and 1937, and they were not entitled to 
divide between themselves the net income of Nathaniel Shil¬ 
kret for purposes of income tax. 

J. Everett Blum, Esq., and Ralph W. Smith, Esq., for the 
petitioners. 

Samuel Taylor, Esq., for the respondent. 

In Docket No. 103773, Nathaniel Shilkret, the respondent 

determined deficiencies in income tax for the vears 1936 and 

* 

1937 in the respective amounts of $8,701.85 and $7,412.01. In 
Docket No. 103774, Anne Shilkret, the respondent deter¬ 
mined deficiencies in income tax for the years 1936 and 1937 
in the respective amounts of $1,447.83 and $849.68. In these 
proceedings respondent contends that the petitioners were 
not domiciled in California and that thev were not entitled 
to divide the net income of Nathaniel Shilkret between them 
in separate returns for Federal income tax purposes. Re¬ 
spondent has added to the taxable income of Nathaniel Shil¬ 
kret one-half of his gross income which entered into the net 
income reported by Anne Shilkret. Anne Shilkret reported 
as her net taxable income one-half of the net income, after 
deductions, of Nathaniel Shilkret. Respondent has made 
various adjustments in the net income of Nathaniel Shilkret. 
Petitioners concede that all of the adjustments made by the 
respondent are correct. 
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The only question is whether the petitioners were domi¬ 
ciled in California during the taxable years. Petitioners 
filed individual income tax returns with the collector for the 
sixth district of California for the taxable years. 

90 Findings of Fact. 

Nathaniel Shilkret and Anne Shilkret are, and at all times 
since their marriage in 1915 have been, husband and wife. 
Hereinafter, for convenience, Nathaniel Shilkret will be re¬ 
ferred to as the petitioner. 

Both Nathaniel Shilkret and Anne Shilkret were born in 
New York City and lived there continuously until the latter 
part of 1935. During the year 1935 they lived in an apart¬ 
ment at 241 Central Park West, New York City, which they 
leased. The lease period ran from October 1, 1935, to Sep¬ 
tember 30, 1936. On August 10, 1936, Mrs. Shilkret signed 
a new lease on the apartment running from October 1,1936, 
to September 30, 1937. The rental was $3,000 a year. Pe¬ 
titioner guaranteed the payment of the rent under the lease. 
When petitioner returned to New York in March of 1938, 
he returned to that apartment to live. Mrs. Shilkret re¬ 
turned there in 1937. They lived in the apartment on Cen¬ 
tral Park West until 1939 when they moved to a new apart¬ 
ment at 2S East 73d Street, New York City. During all of 
1935 and until the date when the new apartment was taken 
on East 73d Street, the Shilkrets maintained the apartment 
at 241 Central Park West, and during this period all of 
their household furnishings were in that apartment. None 
of it was ever moved from the apartment. On October 31, 
1935, Nathaniel Shilkret entered into an exclusive employ¬ 
ment contract with RKO Studios, Inc., located in Holly¬ 
wood, California, which ran for two years, with an option 
of renewal. At the end of the two-year period, the contract 
was not renewed and Nathaniel Shilkret returned to New 
York City in December of 1937, where he remained for a 
few weeks, and then returned to California, where he re¬ 
remained until March of 1938. In March of 1938 he re- 
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turned to New York City, where he has resided ever since. 
During the period of petitioner’s employment in California, 
he and Mrs. Shilkret resided in California, with the excep¬ 
tion of short periods of time when one or both of them re¬ 
turned to New York City for short visits. Shortly after 
signing the contract with RKO, Nathaniel Shilkret left New 
York City on or about November 14, 1935. Mrs. Shilkret 
remained in New York City until February of 1936, when 
she joined her husband in California. The Shilkrets lived 
in hotels or furnished, rented places of abode during the pe¬ 
riod in which they resided in California. In one instance 
they leased an apartment for six months, and in another, 
they rented a furnished house for about one year and four 
months. 

Nathaniel Shilkret, petitioner, is a well known musician, 
composer, and director. At the age of 12 years, he was a 
member of Victor Herbert’s orchestra. At various times 
he has played with the New York Philharmonic Orchestra, 
Walter Damrosch, and the Metropolitan Opera Orchestra. 

Until 1935 his professional work was in and near New 
91 York City. At the age of 20 years he became a mu¬ 
sical director for the Victor Talking Machine Co. 
with which he has been associated in various capacities dur¬ 
ing most of his professional career. During his long asso¬ 
ciation with the Victor Co. he performed diverse services, 
which included managing the foreign recordings depart¬ 
ment and conducting for outside artists in the making of 
red seal records. Around 1924 he began radio work, which 
he has continued up to the present time. Around 1929 he 
began work synchronizing for motion pictures. In 1934 
petitioner changed his contract with Victor so that he no 
longer was a manager, but was only a recording artist, and 
he was free to enter into contracts with others. During a 
period of about 17 years, prior to 1935, petitioner had two 
orchestras which he had developed. 

In 1932 petitioner formed the opinion that the competi¬ 
tion of the radio industry with the recording field tended 


5 


to diminish the business prospects of the recording busi¬ 
ness. He believed that the public was tending to turn its 
interest from recordings of music to the production of 
music offered by the radio. He became interested in sound 
reproduction in the motion picture industry and the tech¬ 
niques involved in making the scores for music for motion 
pictures. Also, he became interested in the new develop¬ 
ments in the field of television. He believed that the de¬ 
velopment of television offered a new field, and that ex¬ 
perience in the motion picture industry would constitute 
an important background for future work in the field of 
television, which, he believed, would become a new business 
in which he could use his experience and talent. Accord¬ 
ingly, he went to Hollywood in April of 1935, remaining 
there until June, for the purpose of meeting various people 
in the motion picture industry. In September of 1935 he 
received an offer from RKO Studios, Inc., through an 
agency. He had been discussing the possibility of a con¬ 
tract with RKO for some time. On October 31, 1935, he 
signed an exclusive two-year contract with RKO Studios 
as musical director, composer, and arranger at a salary of 
$1,000 a week for the first year and $1,100 a week for the 
second year. RKO had an option to renew this contract 
for a third year. As a part of the contract, in a letter dated 
October 31, 1935, supplementing the terms of the contract, 
RKO agreed to pay for petitioner’s transportation from 
New York to Hollywood and to pay the expense of shipping 
to Hollywood his musical library and to provide space for 
the location of the library in the RKO Studios. RKO also 
agreed to furnish petitioner with return transportation to 
New York City and to pay the cost of transporting the li¬ 
brary back to New York City in the event that they failed 
to exercise the option to renew the contract for a third year, 
providing petitioner left Hollywood within a period 
92 of two weeks after the date of the expiration of the 
contract. The provision covering the payment of 
shipping costs of the musical library by RKO was adopted 
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at the suggestion of petitioner’s attorney, in which sug¬ 
gestion petitioner agreed. 

Petitioner began his work with RKO on November 18, 
1935. Before he left New York City, he disbanded the two 
Shilkret orchestras. At the time petitioner went to Holly¬ 
wood he entertained the hope that he would remain there 
to work in the motion picture industry. Before he left 
New York City in November of 1935, petitioner closed his 
bank account with the Central Hanover Bank & Trust Co. 

While in California, petitioner changed the address on 
his life insurance policies to the address of RKO Studios, 
Hollywood, as the various premiums became due. He moved 
his securities from New York to California. He consulted 
with a Los Angeles investment broker about investments. 
He insured his musical library with an agent in Los An¬ 
geles in 1937, after an insurance policy with a New York 
agent expired. He .joined the Hillcrest Country Club, near 
Hollywood, as a permanent member. He joined a musi¬ 
cians’ union in Los Angeles as a permanent member. His 
son entered the law school at the University of Southern 
California in 1936. 

Mrs. Shilkret did not go to California with petitioner in 
November 1935, but remained in New York City until Feb- 
ruarv of 1936. Her brother was seriouslv ill of tubercu- 

* i 

losis. In January of 1936 she sent her brother to California 
to join other members of the family who lived there. She 
remained in New York City to adjust some of her brother’s 
affairs. When she joined petitioner in California in Feb¬ 
ruary of 1936, they lived in a hotel for a few weeks. Prior 
to Mrs. Shilkret’s arrival, petitioner had lived in a hotel 
and in a furnished apartment. Petitioner leased a furnished 
apartment for six months after Mrs. Shilkret’s arrival in 
California. Thereafter, the Shilkrets rented a furnished 
house, where they resided until the expiration of peti¬ 
tioner’s contract with RKO in November of 1937. Peti¬ 
tioner and Mrs. Shilkret went to New York City for the 
Christmas holiday season in 1936 and 1937. Mrs. Shilkret 
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remained in New York City after her return for the 1937 
holiday season. After the holidays of 1937 ended petitioner 
returned to Los Angeles, where he lived in a furnished 
apartment until March of 1938. 

During the time that Mrs. Shilkret resided with peti¬ 
tioner in California, she made a trip East during the spring 
of 1936 to attend the commencement exercises of her son 
at the University of Pennsylvania. She visited New York 

* tr 

City during the Christmas holidays at the end of 1936, when 
she stayed in New York City for one or two months. She 
made a trip to New York City in the summer of 1937 to 
visit petitioner’s mother, who was seriously ill at 
93 that time and died in September of 1937. Shortly 
after her arrival in California in 1936 Mrs. Shilkret 
opened a personal bank account with a local bank. Mrs. 
Shilkret contributed to charities in New York City as well 
as to charities having a national scope during 1936 and 
1937. During the same years petitioner contributed to 
charities in New York and California, as well as to national 
charities. 

At the time petitioner began his work with RKO Studios, 

his relations with the executives were verv friendly. He 

«> » 

was provided with a large staff and worked on only one pic¬ 
ture at a time. However, shortly after he began his work 
with RKO there was a drastic reorganization in RKO, and 
the new executives initiated an economy program. Peti¬ 
tioner's staff was cut drastically and he was required to 
work on six or seven pictures at a time so that from July 
of 1936 until August of 1937 his working day averaged from 
eighteen to twenty-two hours. He became dissatisfied and 
consulted an attorney about his duties and obligations un- 
der his contract. The attorney advised him that he was 
not required under the terms of his contract to do such 
arduous work for such long hours. Petitioner’s attorney 
took the matter up with the studio and after August of 1937 
petitioner worked on only one picture at a time. Never¬ 
theless, petitioner gained the impression that the RKO 
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Studios were displeased about the incident and he felt that 
they would not exercise their option to renew his contract. 
He began conversations with the Metro-Goldwyn-Mayer 
Studios about the possibility of obtaining a contract from 
them. The RKO contract expired on November 18, 1937, 
and they did not renew the contract. Petitioner then en¬ 
tered into negotiations with M-G-M, which continued until 
March of 1938. The negotiations were not successful and 
petitioner returned to New York in March of 1938. 

By remaining in California for longer than two weeks 
after the expiration of the RKO contract, petitioner for¬ 
feited his right to receive from RKO the cost of his return 
transportation to New York City and the cost of shipping 
his music library back to New York City. Petitioner rented 
space in Hollywood for his library and RKO transported 
it to that location. In the latter part of 1938 petitioner 
moved his music library back to New York City at a cost 
to himself of about $2,0*00. 

In August of 1938 Shilkret’s health was impaired. He 
underwent an operation in April of 1940 and was in a hos¬ 
pital until July of 1940. Shortly after leaving the hospital 
he broadcast on a program in Chicago for about seven 
weeks. 

Petitioner and Mrs. Shilkret have never registered in 
California for purposes of voting. They were registered 
voters in New York State, where they voted in 1938 
and 1940. 

94 Petitioner and Mrs. Shilkret filed California state 
income tax returns, as residents, for 1936 and 1937. 
Petitioner filed his Federal income tax returns for the years 
1938 and 1939 with the collector for the third district of 
New York. Mrs. Shilkret did not file any Federal income 
tax return for the years 1938 and 1939. 

During 1936 petitioner received interest on bank deposits 
in five New York banks and interest on mortgages in New 
York. During 1937 petitioner received interest on deposits 
in one New York bank and in one California bank. During 
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1936 Mrs. Shilkret held title to two pieces of improved 
property in New York City. 

The income reported in petitioner’s return for 1936 in¬ 
cluded $52,966.67 from RKO, $8,772.96 from radio broad¬ 
casts, $1,334.02 from song royalties, and song arrange¬ 
ments, and $1,645.49 interest on New York mortgages and 
bank accounts. Deductions were taken for contributions by 
petitioner and his wife, which were made chiefly to New 
York charities. Deductions were taken for rent for three 
New York offices in the amounts of $550, $2,862.51, and 
$426.65, total, $3,839.16. The income reported in the return 
for 1937 included $49,572.85 from RKO; $4,781.87 from 
radio, recordings, and transcriptions; $3,173.81 from song 
royalties; $1,376.99 dividends; and $2,796.93 interest on 
New York mortgages. Petitioner deducted $483.33 as office 
rent in New York, claiming that he used one room in his 
New York apartment in lieu of the offices he had kept in 
1936 in New York. Contributions made by Mrs. Shilkret 
in 1937 were chiefly to New York charities. 

Petitioner did not give up his New York domicile in 1935, 
or in subsequent years. Petitioner did not acquire a dom¬ 
icile in California in 1935, or in subsequent years. During 
1936 and 1937 petitioner and Anne Shilkret were domiciled 
in the State of New York. 

Opinion. 

Harrox: Nathaniel and Anne Shilkret were domiciled 
in the State of New York in 1935. They resided in Cali¬ 
fornia during 1936 and 1937, when Nathaniel Shilkret, 
called petitioner as a matter of convenience, was employed 
by the RKO Studios in Hollywood under a two-year con¬ 
tract of employment. The petitioner contends that he and 
his wife were domiciled in California during the taxable 
years. If that contention is sustained, they were entitled 
to divide between them the net income of petitioner for in¬ 
come tax purposes under Federal recognition of the com¬ 
munity property law of California, under -which law one- 
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half of the earnings and income of one spouse is the prop¬ 
erty of the other spouse. 

Petitioner asserts that he moved to California with an in¬ 
tention, then, of remaining there for an indefinite time 
and that he acquired a fixed, present domicile there in 
1935, at the earliest, or during 1936. He asserts that 
95 all of his acts, his state of mind, and his then inten¬ 
tions about the present and the future, were such 
that he acquired a new domicile. 

The question is chiefly a question of fact, but three legal 
tests must be met by petitioner, in this case particularly, 
because petitioner’s contention involves proof of abandon¬ 
ment of an original domicile, for it appears that at all 
times up to the time of this controversy petitioner was 
domiciled in the State of New York. To establish a change 
of domicile petitioner must prove that he (1) abandoned 
the original domicile, (2) moved to and resided in a new 
domicile, and (3) had an intent of remaining, permanently 
and indefinitely, in the new domicile. Corpus Juris Secun¬ 
dum, vol. 28, p. 30; Kenna, “Residence and Domicil” 
(1934), p. 194; Beale, “Conflict of Laws”, vol. 1, p. 145, sec. 
18.2; 9 R. C. L. 553. “Mere absence from a fixed home, 
however, long continued, can not work the change. There 
must be the animus to change the prior domicil for another. 
Until the new one is acquired, the old one remains.” 
Mitchell v. United States, 21 Wall. 350. “A domicil when 
acquired is presumed to continue until it is shown to have 
been changed.” Anderson v. Watt, 138 U. S. 694, 706. 

The question must be decided against petitioner because 
he has failed to show that he abandoned his original dom¬ 
icile. The facts have been fully set forth in the findings. 
Upon due consideration of all of the evidence, it has been 
found as a fact that Nathaniel and Anne Shilkret were dom¬ 
iciled in New York State during the taxable years. The 
considerations which entered into arriving at this conclu¬ 
sion are as follows, as briefly as a summary of the facts 
permits; 
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When the lease on the New York apartment expired on 
September 30, 1936, it was renewed for another year, until 
September 30,1937. Again, when the lease expired in 1937, 
it was renewed for another year, until September of 1938. 
That appears from the fact that Mrs. Shilkret returned to 
the apartment permanently at the end of 1937, petitioner 
returned there in March of 1938, and both lived there until 
1939, when they moved to a new apartment in New York 
City. Retention of the apartment in New York and failure 
to move any household goods to California negative peti¬ 
tioner’s assertion that he intended to live in California per¬ 
manently and indefinitely at the time he went there. There 
is no convincing or even persuasive explanation for the two 
renewals of the New York lease in 1936 and 1937. Peti¬ 
tioner entered into the contract with RKO on October 31, 
1935. Of course, with due regard for the usual difficulties 
of lawfully extricating oneself from lease obligations, it 
would have been onlv a matter of enforced delav, if the 
Shilkrets had not moved their household possessions to 
California until the lease expired in September of 1936 (see 
Behrensmeyer v. Kreitz, 26 N. E. 704, 712, referring 
96 to Louis Steffin), but the renewal of the lease in 1936 
and the second renewal, in 1937, strongly indicates 
that there remained throughout an intention to return to 
New York. Due consideration has been given to the close 
proximity in the dates of the expiration of the RKO con¬ 
tract on November 18, 1937, and expiration of the New 
York lease on September 30, 1937. But, again, leaving out 
for the moment the question of the second renewal of the 
lease, it is difficult to understand why the Shilkrets made 
the first renewal in 1936. On March 15, 1937, tax day for 
the year 1936, they had not taken any of the steps usually 
taken when persons make a permanent move to a new home 
in a new locality. If it was a matter of delay in finding a 
home in California to purchase, as part of petitioner’s tes¬ 
timony suggests, it is not reasonable to believe that the 
facilities for storing the furniture for a short time in Cali- 
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fornia would not have occurred to persons who had a defi- 
! nite and fixed intent to establish a permanent home in Cali¬ 
fornia, as petitioner asks us to believe. Nor is it reason¬ 
able to believe that persons who had a present intent to 
establish a permanent home in California would, after 
carrying the New York lease well into the autumn of 1936, 
at a rental of $3,000 a year, consider it cheaper, or more 
economical to contract to pay another year’s rental of 
$3,000, on September 30, 1936, rather than to move the 
household furnishings to California and store them in a 
warehouse until all requirements were met in selecting a 
new house. Mrs. Shilkret’s explanations, that she was ill 
at the time the lease expired in September of 1936 and 
that she w^as unable to find an unfurnished house to suit 
her taste, have been considered. But, we believe that they 
are not entitled to receive much weight in the total con¬ 
siderations. The nature of her illness is not explained. 

Inabilitv to locate an unfurnished house in or near Hollv- 
* * 

wood is difficult to believe, and, finally, the general situa¬ 
tion does not appear to have been so complex that, if the 
parties had had a very firm desire to move to California 
in order to locate there permanently, they could not have 
found a way of moving their furniture to California and 
relinquishing the New York lease between October 31,1935, 
and September 30, 1936, or September 30, 1937. If, also, 
as petitioner asserts, he intended to leave behind him all 
business activities in New York and to start new profes¬ 
sional activities in the motion picture industry in California 
and devote himself to them for the rest of his life, the rec¬ 
ord does not provide any explanation of why, as things 
stood in September of 1936, petitioner did not terminate 
the New York lease and really move to California. 

It appears to be closer to the realities of the whole situa¬ 
tion to interpret petitioner’s state of mind in 1936 relating 
to his future professional work to have been to stay in 
California if he found it profitable to do so at the end of his 
two-year contract; otherwise, to return to New York. 
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97 Petitioner’s retention, throughout the period of the 
RKO contract, of a place of abode in New York City 
was certainly a keeping of his ‘‘bridges” in New York, and 
such is indicative of retention of original domicile. See 
District of Columbia v. Murphy, 314 U. S. 441. 

Nor does it appear that in his professional work, peti¬ 
tioner burned his bridges in New York. During the taxa¬ 
ble years, and after he returned to New York, he continued 
to do radio broadcasts, which can be done in any place, New 
York or elsewhere. He refused to enter into a contract 
with MGM because they would not permit him to do radio 
work. Also, petitioner kept business offices in New York 
City, as his deductions for office rent in 1936 and 1937 show. 
Petitioner’s alleged intent is negatived and contradicted by 
acts inconsistent with the avowed intent of establishing a 
domicile in California. District of Columbia v. Murphy, 
supra; In re Beechwood, 254 N. Y. S. 473; Paul & Merten’s 
Law of Federal Income Taxation, vol. 2, sec. 16.05, p. 60; 
Rosenberg v. Commissioner, 37 Fed. (2d) SOS. 

The filing of income tax returns in California lends no 
weight to petitioner’s argument. He was a “resident” of 
California, as defined by the state income tax statute, and, 
as such, he was required to file a return for income from 
sources within the state, whether or not he ivas domiciled 
there. Cal. Stat. 1935, p. 1090, sec. 2 (k), and Cal. Stat. 
1937, p. 1831, sec. 2 (k). 

The weight of the evidence, in our opinion, supports the 
conclusion reached. Petitioner has failed to show that he 
took up residence in California with any present intention 
of residing there indefinitely and permanently without any 
actual intention of returning to New York as his perma¬ 
nent home; that he abandoned the original domicile in the 
State of New York. See United States v. Knight, 291 Fed. 
129, affd., 299 Fed. 571: C. M. Weatherwax, 21 B. T. A. S61. 

Petitioner contends, also, that regardless of domicile in 

California the income earned in California is coramunitv 

* 

property for tax purposes. The same contention was made 
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in Herbert Marshall, 41 B. T. A. 1064, 1068. The Board 
rejected this argument as unsound in the Marshall case and 
it is not entitled to consideration here. 

Decision will be entered for the respondent 
in Docket No. 103773. Decision that there is no 
deficiency will be entered in Docket No. 103774. 

98 United States Board of Tax Appeals 

Washington 

Docket No. 103773. 

Nathaniel Shilkbet, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its findings of fact and opinion promulgated May 19, 
1942, it is 

Ordered and Decided: That there are deficiencies in in¬ 
come tax for the years 1936 and 1937 in the respective 
amounts of $8,701.85 and $7,412.01. 

Enter: 

Entered 

May 19, 1942 

(Seal) (s) MARION J. HARRON, 

Member. 

#♦•••*•••• 
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5 United States Board of Tax Appeals 

Docket No. 103773. 

Nathaniel Shilkret, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiencv set forth bv the Commissioner 

' % V 

of Internal Revenue in his notice of deficiency (IT:LA PB- 
90D, dated April 13, 1940) and as a basis of his proceeding 
alleges as follows: 

1. The petitioner is an individual with his principal place 
of business at 48 West 48th Street, New York City. That 
the returns for the periods herein involved were filed with 
the Collector of Internal Revenue for the Sixth District of 
California. 

2. Notice of deficiency (a copy of which is attached here¬ 
to and marked Exhibit A), was mailed to petitioner on April 
13, 1940. 

3. The taxes in controversy are income taxes for the cal¬ 
endar years 1936 and 1937 in the amount of $8,264.35 for 

the year 1936, and $6,861.33 for the year 1937. 

6 4. The determination of the tax set forth in said 
notice of deficiency is based upon the following 

errors: 

(a) The Commissioner erred in determining that the net 
income of petitioner and petitioner’s wife was not com¬ 
munity income and, hence, reportable on separate returns 
of petitioner and his said wife. 

(b) The Commissioner erred in adding to petitioner’s 
net income for the year 1936 one-half of the net income 
received by petitioner and his said wife and reported on a 
separate return filed by petitioner’s said wife. 

(c) The Commissioner erred in adding to petitioner’s 
net income for the year 1937, one-half of the net income 
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received by petitioner and his said wife and reported by 

petitioner’s said wife on her separate return filed for said 

vear. 

% 

(d) The Commissioner erred in refusing: to allow depre¬ 
ciation on petitioner’s music library for each of said years 
1936 and 1937. 

(e) The Commissioner erred in refusing to allow as a 
deduction depreciation and expenses on two parcels of prop¬ 
erty from which petitioner received rents in the total sum 
of $1090.00 for the year 1936. 

(f) The Commissioner erred in increasing petitioner’s 
rents and royalties income by the sum of $1090.00 for the 
vear 1936. 

(g) The Commissioner erred in disallowing contribu¬ 
tions for the year 1936 in the sum of $75.00. 

7 (h) The Commissioner erred in disallowing de¬ 

ductions in the sum of $557.85 for studio expense; 
the sum of $295.16 for office expense; the sum of $121.35 for 
concert tickets; the sum of $225.00 for legal fees; the sum 
of $480. for salaries; the sum of $16.40 for safety deposit 
boxes; the sum of $24.00 for stationery and stamps; the 
sum of $44.10 for express charges; the sum of $30.50 for 
periodicals and magazines; the sum of $80.00 for musicians’ 
trade papers; the sum of $151.09 for telephone and tele¬ 
graph charges; the sum of $3,839.16, rental for New York 
office: the sum of $37.50, automobile hire; the sum of $34.37, 
depreciation on radio; the sum of $124.00, automobile ex- 
oense in New York; and the sum of $60.00 for tips: all as 
reported on line 18, “Other Deductions’’, on petitioner’s 
income tax return for the year 1936. 

(i) The Commissioner erred in disallowing expenses paid 
in the sum of $468.75 for the year 1937; the sum of $10.00. 
dues to professional organizations; the sum of $515.81, re¬ 
search expense; the sum of $784.76, studio expense: the 
sum of $484.50, shipping and traveling expenses; the sum 
of $823.70, necessary business entertainment expense; and 
the sum of $24.40, miscellaneous business expenses; all as 
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reported in Item 1 of petitioner’s income tax return for the 
year 1937. 

(j) The Commissioner erred in refusing to allow as de¬ 
ductions from rents and royalties expenses paid and depre¬ 
ciation taken on certain rental property owned by pe- 

8 titioner in the total sum of $527.09 for the year 1937. 

(k) The Commissioner erred in increasing the pe¬ 
titioner’s income from rents and royalties in the total sum 
of $237.09. 

(l) The Commissioner erred in disallowing contributions 
made in the total sum of $24.00 for the year 1937. 

(m) The Commissioner erred in determining a deficiency 
in income taxes due from the petitioner for the year 1936. 

(n) The Commissioner erred in determining a deficiency 
in income taxes due from the petitioner for the year 1937. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

(a) During the year 1935 petitioner moved to California 
from New York and became a resident of said State from 
on or about October, 1935, and remained a resident of the 
State of California until the latter part of 1937. During 
said period of time petitioner was employed by the R. K. 0. 
Motion Picture Studios and received the greater portion 
of his income from said employment in the State of Cali¬ 
fornia. That under the laws of the State of California, 
said income so received by petitioner, together with income 
received from radio and other personal services, in the 
total sum of $61,839.63, was the community property of 
petitioner and his wife and was reportable one-half by 
petitioner and one-half by petitioner’s wife on separate in¬ 
come tax returns. That said income was so reported 

9 by petitioner and his said wife. 

16 Wherefore, petitioner prays that this Honorable 
Board may hear this proceeding and determine that 
there is no deficiency in income taxes due from petitioner 
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for the years 1936 and 1937, or for the years 1936 or 1937, 
and grant such other and further relief as may be proper. 

RALPH W. SMITH 
J. EVERETT BLUM, 

Attorneys for Petitioner, 

808 Bank of America Building, 

Los Angeles, California. 

Of Counsel : 

L. A. LUCE, 

937 Munsey Building, 

Washington, D. C. 

#**•*••••• 

103 Agreement for Review by the Circuit Court of 
Appeals for the District of Columbia 

It is agreed by and between the parties to these proceed¬ 
ings, by their respective undersigned attorneys, that pur¬ 
suant to Section 1141 of the Internal Revenue Code, as 
amended, the decision of the United States Board of Tax 
Appeals, entered May 19, 1942 in the above-named proceed¬ 
ing may be reviewed by the United States Court of Ap¬ 
peals for the District of Columbia. 

ALEX M. HAMBURG, 

Counsel for Petitioner, 

120 Broadway, 

New York City. 

SAMUEL 0. CLARK, Jr., 
Assistant Attorney General. 

•.. 
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106 United States Board of Tax Appeals 

Nathaniel Shilkret, Petitioner, 
against 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review 
B. T. A. Docket No. 103773 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 

The petitioner in this case, by Alex M. Hamburg, his 
counsel, hereby files his petition for review by the Court of 
Appeals for the District of Columbia of a decision by the 
United States Board of Tax Appeals, rendered May 19, 
1942, determining deficiencies in petitioner’s federal income 
tax liability for the years 1936 and 1937, and respectfully 
shows: 

I. Jurisdiction 

Petitioner, a citizen of the United States, filed individual 
income tax returns with the Collector for the Sixth District 
of California for the calendar years of 1936 and 1937. It 
has been agreed between counsel for the petitioner and coun¬ 
sel for the Commissioner of Internal Revenue, the re- 

107 spondent, that pursuant to the provisions of Section 
1141 of the Internal Revenue Code, the aforesaid de¬ 
cision of the Board of Tax Appeals may be reviewed by the 
Court of Appeals for the District of Columbia. 

II. Prior Proceedings 

The Commissioner determined that deficiencies in income 
tax for the years 1936 and 1937 were due from the petitioner 
in the respective amounts of $8,701.85 and $7,412.01, and 
sent a notice of deficiency in accordance with the provisions 
of the Internal Revenue Code. 
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Thereafter, the petitioner filed his petition with the 
United States Board of Tax Appeals for the redetermina¬ 
tion of said deficiencies. The Board entered its decision 
and opinion May 19, 1942 (46 B. T. A. No. 157) whereby 
it affirmed the action of the Commissioner. It determined 
that the said deficiencies were due in the same amounts as 
found by the Commissioner. 

III. Nature of Controversy 

This controversy involves the proper determination of 
petitioner's liability for federal income taxes for the calen¬ 
dar years 1936 and 1937. 

The Commissioner has added to the taxable income of the 
petitioner herein for the years 1936 and 1937 one- 
108 half of his gross income which was reported on a 
separate return filed by his wife, Anne Shilkret. 
This adjustment was made by the Commissioner on the 
ground that the parties were not domiciled in California 
during the taxable years; that they were not entitled to 
divide the community income of husband and wife in their 
separate tax returns. 

Nathaniel Shilkret, a well-known musician, composer and 
director, and his wife, Anne Shilkret, lived continuously in 
New York City, New York, until the latter part of 1935. 

In April, 1935, petitioner went to Hollywood, California, 
for the purpose of using his professional experience and 
talent in the motion picture industry. In September, 1935, 
he received an offer from RKO Studios Inc. and on October 
31, 1935 he signed an exclusive employment contract with 
RKO for two years as musical director, with an option to 
renew this contract for a third year. Petitioner began his 
work with the Studios on November 18, 1935. Prior to his 
wife’s arrival, he lived in a hotel and a furnished apart¬ 
ment in California. Mrs. Shilkret joined petitioner in Cali¬ 
fornia in February, 1936 and they leased a furnished apart¬ 
ment for six months. Thereafter, they rented a furnished 
house, where they resided until the expiration of petition- 
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er’s contract in November of 1937. Petitioner and his wife 
visited New York City for the Christmas holiday 

109 season in 1936 and 1937. 

In his Federal income tax returns for 1936 and 
1937, petitioner reported one-half of the gross income re¬ 
ceived from RKO Studios, Inc. of California and his wife 
reported the other one-half. Various adjustments made by 
the Commissioner as to deductions from gross income have 
been conceded correct. 

The Commissioner held that the income of the petitioner 
during the taxable years did not represent California com¬ 
munity income: that the petitioner and his wife were not 
domiciled in California, and they were not entitled to divide 
the petitioner’s net income between them in separate re¬ 
turns for federal income tax purposes. 

The Board upheld this determination of the Commis¬ 
sioner in all respects, and held that the petitioner and his 
wife were domiciled in New York during the taxable years. 

The petitioner, being aggrieved by the findings of fact, 
conclusion of law and decision of the Board, and by its final 
order entered pursuant thereto, desires to obtain a review 
thereof by the Court of Appeals for the District of Colum¬ 
bia. 

IV. Assignments of Error 

The petitioner assigns the following errors in the 

110 record, proceedings and final decision of the Board of 
Tax Appeals: 

1. The Board of Tax Appeals erred in deciding that de¬ 
ficiencies in income tax are due from the petitioner for the 
years 1936 and 1937 in the respective amounts of $8,701.85 
and $7,412.01. 

2. The Board of Tax Appeals erred in holding and de¬ 
ciding that the petitioner and his wife were not domiciled 
in California during the taxable years of 1936 and 1937. 

3. The Board of Tax Appeals erred in failing to hold and 
decide that the petitioner and his wife were entitled to 
divide between them the net income of petitioner in recog- 
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nition of the community property law of California, under 
which one-half of the earnings and income of one spouse 
is the property of the other spouse. 

4. The Board of Tax Appeals erred in failing to hold 
that, regardless of domicile in California, the income earned 
by petitioner in California in 1936 and 1937 was community 
property for federal income tax purposes. 

5. The Board of Tax Appeals erred in deciding and de¬ 
termining the tax liability of the petitioner for the years 
1936 and 1937 based upon subsequent acts occurring in 

years not on appeal before said Board. 

Ill Wherefore, the petitioner asks that the decision of 
the Board of Tax Appeals be reviewed by the United 
States Court of Appeals for the District of Columbia, and 
that a transcript of the record be prepared in accordance 
with law and with the rules of said Court and transmitted 
to said Court for filing, and that the error complained of 
may be reviewed and corrected by said Court. 

ALEX M. HAMBURG, 

Counsel for Petitioner , 

120 Broadway, 

New York Citv. 

State of New York, 

County of New York, ss.: 

Alex M. Hamburg, being duly sworn, deposes and says: 

That he is counsel of record for the petitioner in the 
above-entitled cause; that he prepared and he is authorized 
to verify the foregoing petition for review; that he has read 
the said petition and is familiar with the statements con¬ 
tained therein; and that the statements made are true to 
the best of his information and belief. 

ALEX. M. HAMBURG. 

Sworn to before me this 17th day of August, 1942. 

ELIAS MESSING, 

Notary Public. 

• ••••••••• 
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n. 

EXCERPTS FROM TESTIMONY OF NATHANIEL 

SHILKRET. 

242 Q. (By Mr. Blum) I show you what purports to 
be a lease between Mrs. Anne Shilkret and 241 Cen¬ 
tral Park West Corporation, dated the 10th day of August, 
1936, and ask you if that is Mrs. Shilkret’s signature? A. 
(Examining lease) That is Mrs. Shilkret’s signature. 

Q. Is that the same Anne Shilkret who is the Anne Shil¬ 
kret, a petitioner in one of these cases, and is your wife? 
A. Yes, sir. 

Q. I show you here a photostatic copy of a page at the 
top of which appears the word “ Guarantee ”, and ask you 
if that is your signature underneath? A. (Examin- 

243 ing document) It is. 

Mr. Taylor: That guarantee is a part of that lease. 

is it not? 

Mr. Blum: The guarantee is a part of the lease, yes, Mr. 
Tavlor. 

w 

I offer it in evidence as Petitioner’s next in order, a pho¬ 
tostat of a document consisting of three pages, being lease, 
and a fourth page being a guarantee, dated the 10th day 
of August, 1936, as to the lease; no date appearing on the 
guarantee. 

The Member: Any objection, Mr. Taylor? 

Mr. Taylor: There is no objection, your Honor, but those 
entire four pages, as I understand it, constitute one docu¬ 
ment. 

Mr. Blum: I am so introducing it as one Exhibit. 

The Member: The lease and guarantee are received as 
one Exhibit, and marked Petitioner’s Exhibit Number 7. 

(The said lease and guarantee, so offered and received in 
evidence, was marked Petitioner’s Exhibit No. 7 and made 
a part of this record.) 
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Q. (By Mr. Blum) Mr. Shilkret, was that guarantee 
which you just identified signed by you in Los Angeles or 
in New York? A. In Los Angeles. 

Q. When you came to Los Angeles in 1935, October 

244 or November thereof, did Mrs. Shilkret accompany 
you at that time ? A. No. 

Q. Why didn’t she accompany you at that time ? A. First 
of all there was very little preparation because the contract 
was sort of agreed upon about the 1st of November and I 
had to leave New York about November 14th so that I could 
be ready for the studio on November 18th. 

Another point that hadn’t been taken up as yet, and that 
was the lease itself. We tried to get out of the lease. I 
couldn’t stay there to take care of that, and then about that 
time Mrs. Shilkret’s brother became quite ill and she was 
about the only responsible person in the family who could 
really take care of him while he was there. All in all, she 
wasn’t prepared to leave about the time I did, so I thought 
I would leave everything to her, to take care of the lease 
and so on. We had a few arguments about what to do with 
the furniture and so on, but there wasn’t any decision when 
I left, excepting that she would follow as soon as she could 
and come to live in California with me. 

Q. Did she come to California shortly after your arrival 
here? A. She stayed in New York about a week after her 
brother, who had contracted tuberculosis of the throat, was 
sent out here. That must have been about sometime in Jan¬ 
uary, the end of January; and I think Mrs. Shilkret 

245 came out here in February of 1936. 

Q. Now after your—withdraw that, please. 

At the time of signing the 1936 lease, Petitioner’s Exhibit 
No. 7, you stated you had some discussion with Mrs. Shil¬ 
kret with respect to the renewing of the lease, and that you 
had objected to the renewing. 

Now, just prior to the recess you were about to tell us 
why Mrs. Shilkret wanted to sign the lease. Will vou do 
that? A. Pardon me. Was that with respect to 1936? 
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Q. Yes, with respect to the lease which is marked Peti¬ 
tioner’s Exhibit No. 7, the one Mrs. Shilkret signed and the 
one you signed the guarantee on. 

Why did Mrs. Shilkret want to sign the lease? A. There 
were various reasons. One particularly was that she was 
out here at that time and it meant going back to New York 
to store most of the furniture, because a lot of the furni¬ 
ture, if brought out here, wouldn’t be of any use, especially 
at that time. We were looking around for a home of our 
own and we had always had an objection to storing any of 
our furniture, especially Mrs. Shilkret, and when we figured 
out Mrs. Shilkret going back at that particular time to take 
care of the furniture and the storage, and then come back 
again, we wouldn’t be saving very much money. We hadn’t 
any use for the furniture because it is almost impossible 
to get a house without furniture. We were paying 
246 for the use of the furniture in Hollywood. We also 
had in mind living together with her brother, Mr. 
Finston, in his present house, 11101 Sunset Boulevard. We 
were practically set on the idea of living together because 
Mr. Finston was a widower with two marriageable daugh¬ 
ters, the result being the plan would fit in very nicely; but 
bv the time the two daughters and Mrs. Shilkret got to- 
gether as to who would use this wing of the house and 
that part of the house, we thought it would be best to look 
for our own home. Anyway, we were in quite an unsettled 
condition at that time. 

I finally gave in after Mrs. Shilkret gave the lease. I 
really didn’t give in on the signing of that until she had 
said she had signed the lease, and there wasn’t anything I 
could do about it but guarantee her signature. 

Q. Had you and Mrs. Shilkret had any experience, either 
personally or in connection with any members of your fam¬ 
ily, with stored furniture? A. Mrs. Finston, the wife of 
Mrs. Shilkret’s brother— 

Mr. Taylor: Just a minute. I object to that question. 
It is immaterial, your Honor. It goes far afield. 
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The Member: Read the question, please. 

(The question referred to was read by the reporter, as 
set forth above.) 

The Member: What is the purpose of that? 

Mr. Blum: He said they had an aversion, and I 

247 wanted to show they had a perfect reason for that 
aversion. 

The Member: He may answer. 

The Witness: One of the arguments of Mrs. Shilkret was 
that when Mr. and Mrs. Finston lived in Chicago, and they 
had stored their furniture before they came out to Holly¬ 
wood, that everything had gone to wrack and ruin. That 
was one of the objections. 

I also had a similar experience with my own office. I 
left the furniture in my office in New York, and by the time 
this lease came up, I couldn’t get ahold of the furniture. 
I had given the office to my brother-in-law but he had stored 
it, and when Mrs. Shilkret went up to see it, she said, “You 
won’t use that stuff again. They have just ruined it.” 

Q. (By Mr. Blum) When you and Mrs. Shilkret came 
to California in 1935, in October or November, did you come 
with the then intention of making Los Angeles your per¬ 
manent home, or did you have the intention to return to 
New York as soon as your contract with R. K. 0. was com¬ 
pleted? A. As I stated before, my intention was to live 
here permanently. I had been in New York all my life 
time, had developed these orchestras of mine for over 17 
years, practically had most of the radio business in New 
York and manager of Victor Recording Studio. It meant 
breaking up every tie I had, everything that meant my live¬ 
lihood. When I left New York, I not only made a change 
for myself, but these men who had become known as 

248 the Shilkret Orchestra were practically left stranded, 
you may say. It didn’t really hurt them very much 

because that is about the time all of these boys like Artie 
Shaw, Jimmie and Tommy Dorsey, Lew Rademann and the 
rest of them—there -were some others who are well known— 
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I would say there were at least 15 or 16 boys who have be¬ 
come very well known since then, but it was quite a shock 
to make that change and I knew with the change of radio, 
as things were going then, that if I ever left New York for 
more than a year or so I would have to start all over again 
if I came back to New York. In fact, that was proven at 
the time I went back to New York. It takes many, many 
years to build up any sort of a sizeable business after you 
have left the place. 

*•••••***# 

277 Q. (By Mr. Taylor) When you came to California 
to do work under the K. K. 0. contract, Mr. Shilkret, 

where did you live? A. First I came out by myself and 
lived at the Ambassador Hotel for a few weeks. I think I 
registered there on November 17th, 1935. 

Then, about the middle of December, 1935, I moved to 
Chateau Marmont. 

Q. Where is that ? A. That is on Sunset Boulevard. 

Q. What sort of accommodations did you have there? A. 
I had about six or seven rooms. 

278 Q. Furnished? A. Furnished. 

Q. You had no furniture of your own there? A. 
No furniture of my own. 

Q. How long did you stay there ? A. I stayed there until 
some time in February when Mrs. Shilkret came out, and 
we took an apartment called Las Novis. 

Q. That was February, of 1936? A. About that time, 
1936 in February. 

Q. Where was this apartment? A. On Hollywood Ave¬ 
nue. 

Q. And that was furnished also? A. That was also fur¬ 
nished. 

Q. How long did you stay there? A. About six months, 
I believe. 

Q. Then where did you go? A. Then we moved to a 
house nearer the Studio, 120 South Fuller Street, and we 
stayed there right through until the end of my contract, 
which was— 
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Q. That was—excuse me. A. That was up to about, I 
guess, November, the end of November, 1937. 

Q. That was a furnished house also? A. That was a fur¬ 
nished house. The other one was an apartment. 

279 Q. From North Fuller Street you returned to New 
York? A. South Fuller. 

Q. From South Fuller Street you returned to New York? 
A. I remained here for a while doing some cartoons, as I 
said, for Universal; and I went back about Christmas time. 
I think at that time I lived with my son on the other side 
of the city somewhere near the Ambassador Hotel. It was 
a furnished apartment. 

• ••••••••• 

284 Q. The lease which you entered into commencing 
October 1, 1935, and ending September 30, 1936, that 

lease, Mr. Shilkret, expired in 1936, and then on the 10th day 
of August, 1936, Mrs. Shilkret signed a lease for the same 
apartment in New York for the period from October 1,1936 
to September 30th, 1937, at an annual rental of $3,000.00, and 
you signed a guarantee of that lease, unconditionally guar¬ 
anteeing the payment of the rental. That lease, plus the 
guarantee, which is a part thereof, is in evidence as Peti¬ 
tioner’s Exhibit No. 7. 

"Well, now, Mr. Shilkret, if you intended to remain per¬ 
manently in California, how does it happen that this lease 
and guarantee were entered into? A. I believe I 

285 pointed out yesterday that I was very much against 
the signing of this lease. 

Q. But the fact remains that you did sign it. 

Mr. Blum: Let him answer the question. 

The Witness: And Mrs. Shilkret went ahead, after a 
series of arguments, and signed the lease. Then I guar¬ 
anteed it. It was against my wishes, and I never saw any 
reason for it because I intended to stay out here, but Mrs. 
Shilkret happened to be in California about the time the 
question of the lease came up, and she said that if we didn’t 
sign the lease it meant going back to New York, shipping 
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the furniture out or getting rid of it, and the same old argu¬ 
ment started over again, and finally she signed the lease 
and there was nothing else I could do but guarantee it. 

• •••••*••* 

322 The Member: Now, there is one thing, Mr. Taylor, 
I would like to say for the record. I have the im¬ 
pression that Mr. Shilkret has in no way in his testimony 
contradicted himself, and I don’t think it could be said 
that any of his testimony is subject to impeachment. I 
don’t think he has impeached himself; I think his testimony 
has been direct and honest. 

Now, the taxpayers do go to accountants to have their 
income tax returns made up, and they swear to them, but 
it is common knowledge that taxpayers don’t always un¬ 
derstand what their accounts do and they are, of course, as 
principals, supposed to take full responsibility; but I would 
not think, and I do not think that the testimony of a witness 
who has testified as reasonably as Mr. Shilkret has, should 
be put under the cloud of any suspicion because there is 
some inconsistency between the way his return was made 
up for him by Mr. George and the way he has testified in 
answering direct questions and questions on cross 

323 examination. I guess you know what I mean. I am 
referring to the statement which you made a few 

minutes ago wherein you stated you wanted to show some 
of Mr. Shilkret’s testimony wasn’t entirely reliable be¬ 
cause there seemed to be some inconsistencies when you 
examined his return. 

• •••••••*• 
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In the United States Court of Appeals 
for the District of Columbia 


No. S3S7 

Nathaniel Shilkret. petitioner 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

RESPONDENT 


No. 8402 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER 

V. 

Anne Shilkret, respondent 


ON’ PETITION'S FOR REVIEW OF THE DECISION'S OF TEE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE COMMISSIONER 


OPINION BELOW 

The opinion of the United States Board of Tax Appeals 
(R. 2-14) 1 is reported in 46 B. T. A. 1163. 

JURISDICTION 

This case involves income taxes for the years 1936 and 1937. 
In No. S387, Nathaniel Shilkret v. Helvering , the decision of 
the Board was entered on May 19, 1942 (R. 14) and the peti- 


1 References designated “R” are to the appendix to the brief of the tax¬ 
payers. 


(1) 
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tion for review was filed on August 18, 1942. In No. 8402, 
Helvering v. Anne Shilkret, the decision of the Board was 
entered on October 8, 1942 (Appendix, infra, p. 19), and the 
petition for review was filed on October 28, 1942. The parties 
have stipulated for review of these cases by this Court pursuant 
to Section 1141 (b) (2) of the Internal Revenue Code. (R. 18; 
Appendix, infra, p. 20.) The jurisdiction of this Court rests 
upon Sections 1141-1142 of the Internal Revenue Code. 

QUESTIONS PRESENTED 

1. Whether the evidence compels the conclusion that the 
Board erred in finding that Nathaniel Shilkret was not domi¬ 
ciled in California during the taxable years 1936 and 1937. 

2. Whether the community property law of California applies 
to the personal property of non-domiciliaries of that state. 

STATUTE INVOLVED 

Revenue Act of 1936, c. 690,49 Stat. 1648: 

Sec. 22. Gross income. 

(a) General Definition.—“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions, trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of the 
ownership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the trans¬ 
action of any business carried on for gain or profit, or 
gains or profits and income derived from any source 
whatever. 

* * • * • 
STATEMENT 

The facts as found by the Board may be summarized as 
follows: 

Petitioner Nathaniel Shilkret, hereinafter referred to as the 
taxpayer, and respondent Anne Shilkret, have been husband 
and wife since their marriage in 1915. Both were born in 
New York City and lived there continuously until the latter 
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part of 1935. During the year 1935 they lived in an apart¬ 
ment on Central Park West, New York City, which they leased. 
The lease period ran from October 1, 1935, to September 30, 
1936. On August 10, 1936, Mrs. Shilkret signed a new lease 
on the apartment running from October 1, 1936, to Septem¬ 
ber 30, 1937. The rental was $3,000 a year. The taxpayer 
guaranteed the payment of the rent under the lease. The 
Shilkrets maintained the apartment on Central Park West 
until 1939 when they moved to a new apartment on East 73d 
Street, New York City. During all of 1935 and until the date 
when the new apartment was taken all of their household 
furnishings were in the former place, none of it having ever 
been moved therefrom. On October 31, 1935, the taxpayer 
entered into an exclusive employment contract with RKO 
Studios, Inc., located in Hollywood, California, which ran for 
two years, with an option of renewal in RKO. At the end of 
the two-year period, the contract was not renewed and the 
taxpayer returned to New York City in December of 1937, 
where he remained for a few weeks, and then returned to Cali¬ 
fornia. where he remained until March of 1938. In March of 
1938 he returned to New York City, where he has resided ever 
since. Mrs. Shilkret returned to New York in 1937. Upon 
their return to New York the Shilkrets lived in the apartment 
on Central Park West until 1939. During the period of the 
taxpayer’s employment in California, he and Mrs. Shilkret 
resided in California, with the exception of short periods of 
time when one or both of them returned to New York City 
for short visits. The taxpayer left for California after sign¬ 
ing the contract with RKO. on or about November 14, 1935. 
Mrs. Shilkret remained in New York City until February of 
1936, when she joined her husband in California. The Shil¬ 
krets lived in hotels or furnished, rented places of abode during 
the period in which they resided in California. In one instance 
they leased an apartment for six months, and in another, they 
rented a furnished house for about one year and four months. 
(R. 3-4.) 

The taxpayer is a well-known musician, composer, and di¬ 
rector. Until 1935 his professional work was in and near New 
York City, and during most of his professional career he has 
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been associated with the Victor Talking Machine Company. 
During his long association with the Victor Company he per¬ 
formed diverse services, which included managing the foreign 
recordings department and conducting for outside artists in the 
making of records. About 1924 he began radio work, which he 
has continued up to the present time. About 1929 he began 
synchronizing for motion pictures. In 1934 he changed his con¬ 
tract with Victor so that he no longer was a manager, but was 
only a recording artist, and was thus free to enter into contracts 
with others. During a period of about 17 years, prior to 1935 
he had two orchestras which he had developed. (R. 4.) 

In 1932 the taxpayer formed the opinion that the competi¬ 
tion of the radio industry with the recording field tended to 
diminish the prospects of the recording business. He believed 
that the public was tending to turn its interest from recordings 
of music to the production of music offered by the radio. He 
became interested in sound reproduction in the motion picture 
industry and the techniques involved in making musical scores 
for motion pictures. He also became interested in the new de¬ 
velopments in the field of television. He believed that the 
development of television offered a new field, and that experi¬ 
ence in the motion picture industry would constitute an impor¬ 
tant background for future work in the field of television, which, 
he believed, would become a new business in which he could 
use his experience and talent. Accordingly, he went to Holly¬ 
wood in April of 1935, remaining there until June, for the pur¬ 
pose of meeting various people in the motion picture industry. 
In September of 1935 he received an offer from RKO Studios, 
Inc., through an agency. He had been discussing the possibility 
of a contract with RKO for some time. On October 31, 1935, 
he signed an exclusive two-year contract with RKO Studios as 
musical director, composer, and arranger at a salary of $1,000 
a week for the first year, and $1,100 a week for the second year. 
RKO had an option to renew this contract for a third year. 
As a part of the contract, in a letter dated October 31, 1935, 
supplementing the terms of the contract, RKO agreed to pay 
for the taxpayer’s transportation from New York to Holly¬ 
wood, to pay the expense of shipping to Hollywood his musical 
library and to provide space for the location of the library in 
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the RKO Studios. RKO also agreed to furnish him with return 
transportation to New York City and to pay the cost of trans¬ 
porting the library back to New York in the event that they 
failed to exercise the option to renew the contract for a third 
year, providing the taxpayer left Hollywood within a period 
of two weeks after the date of the expiration of the contract. 
The provision covering the payment of shipping costs of the 
musical library by RKO was adopted at the suggestion of the 
taxpayer’s attorney, in which suggestion the taxpayer agreed. 
(R. 4-6.) 

The taxpayer began his work with RKO on November 18, 
1935. Before he left New York City, he disbanded the two 
Shilkret orchestras, and closed his bank account with the Cen¬ 
tral Hanover Bank & Trust Company. At the time he went 
to Hollywood he entertained the hope that he would remain 
there to work in the motion picture industry. While in Cali¬ 
fornia, he changed the address on his life insurance policies to 
the address of RKO Studios, Hollywood, as the various pre¬ 
miums became due. He moved his securities from New York 
to California, consulted with a Los Angeles investment broker 
about investments, and insured his musical library with an 
agent in Los Angeles in 1937, after an insurance policy with 
a New’ York agent expired. He joined a country club near 
Hollywood as a permanent member and also joined a musicians’ 
union in Los Angeles as a permanent member. His son entered 
the law school at the University of Southern California in 1936. 
(R. 6.) 

Mrs. Shilkret joined her husband in California in February 
of 1936. Prior to Mrs. Shilkret’s arrival, the taxpayer had lived 
in a hotel and in a furnished apartment. After Mrs. Shilkret’s 
arrival they lived in a hotel for a few’ weeks and then leased a 
furnished apartment for six months. Thereafter, they rented 
a furnished house, where they resided until the expiration of 
the contract with RKO in November of 1937. Both went to 
New York City for the Christmas holiday season in 1936 and 
in 1937. During the 1936 holiday season Mrs. Shilkret stayed 
in New York for one or two months and she remained in New 
York after her return for the 1937 holiday season. She also 
attended the commencement exercises of her son at the Uni- 
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versity of Pennsylvania in the spring of 1936 and visited the 
taxpayer’s ill mother in New York City in September of 1937. 
Shortly after her arrival in California in 1936 Mrs. Shilkret 
opened a personal bank account with a local bank. She con¬ 
tributed to charities in New York City as well as to charities 
having a national scope during 1936 and 1937. During the 
same years the taxpayer contributed to charities in New York 
and California, as well as to national charities. (R. 6-7.) 

When the taxpayer began his work with RKO Studios, his 
relations with the executives were very friendly. He was 
provided with a large staff and worked on only one picture 
at a time. However, shortly thereafter there was a drastic 
reorganization in RKO, and the new executives initiated an 
economy program. The taxpayer’s staff was cut drastically 
and he was required to work on six or seven pictures at a time 
so that from July of 1936 until August of 1937 his working day 
averaged from eighteen to twenty-two hours. He became dis¬ 
satisfied and consulted an attorney about his duties and obliga¬ 
tions under his contract. The attorney advised him that he 
was not required to do such arduous work for such long hours. 
The attorney took the matter up with the studio and after 
August of 1937 the taxpayer worked on only one picture at a 
time. Nevertheless, the taxpayer gained the impression that 
the studio was displeased with the incident and he felt that the 
option to renew his contract would not be exercised. He began 
conversations with the Metro-Goldwyn-Mayer Studios about 
the possibility of obtaining a contract from them. The RKO 
contract expired on November 18,1937, and it was not renewed. 
The taxpayer then entered into negotiations with MGM, which 
continued until March of 1938. The negotiations were not 
successful and he returned to New York in March of 193S. 
By remaining in California for longer than two weeks after 
the expiration of the RKO contract, he forfeited his right to 
receive from RKO the cost of his return transportation to 
New York City and the cost of shipping his musical library 
back to New York City. He rented space in Hollywood for 
his library and RKO transported it to that location. In the 
latter part of 1938 he moved the library back to New York 
City at a cost to himself of about $2,000. (R. 7-8.) 
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Neither the taxpayer nor Mrs. Shilkret ever registered in 
California for purposes of voting. They were registered voters 
in New York State, where they voted in 1938 and 1940. They > 
filed California state income tax returns, as residents, for 1936 - 
and 1937. The taxpayer filed his federal income tax returns 
for the years 1938 and 1939 with the Collector for the Third 
district of New York. Mrs. Shilkret did not file any federal 
income tax return for the years 1938 and 1939. During 1936 
the taxpayer received interest on bank deposits in five New 
York banks and interest on mortgages in New York and dur¬ 
ing 1937 he received interest on deposits in one New York 
bank and in one California bank. During 1936 Mrs. Shil¬ 
kret held title to two pieces of improved property in New 
York City. (R. 8-9.) 

The income reported in the taxpayer s return for 1936 in¬ 
cluded S52.966.67 from RKO, $8,772.96 from radio broadcasts, 
$1,334.02 from song royalties and song arrangements, and 
$1,645.49 interest on New York mortgages and bank accounts. 
Deductions were taken for contributions made chiefly to New 
York charities and for rent for three New York offices in the 
amounts of $550, $2,862.51, and $426.65. The income reported 
in the return for 1937 included $49,572.85 from RKO; $4.781.S7 
from radio, recordings, and transcriptions; $3,173.81 from song 
royalties; $1,376.99 dividends; and $2,796.93 interest on New 
York mortgages. He deducted S4S3.33 as office rent in New 
York, claiming that he used one room in his New York apart¬ 
ment in lieu of the offices he had kept in 1936 in New York. 
Contributions made by Mrs. Shilkret in 1937 were chiefly to 
New York charities. (R. 9.) 

The taxpayer did not give up his New York domicile in 
1935, or in subsequent years. He did not acquire a domicile 
in California in 1935, or in subsequent years. During 1936 
and 1937 he and Mrs. Shilkret were domiciled in the State 
of New York. (R. 9.) 

The Shilkrets filed separate income tax returns for the years 
1936 and 1937, Mrs. Shilkret reporting as her income one-half 
of her husband’s income for those years. (R. 2.) The Board 
decided that that income was not community property, that 
it was therefore all taxable to Nathaniel Shilkret (R. 2-14), 

508033—43-2 



8 


and entered a decision accordingly (R. 14). It followed that 
Mrs. Shilkret had overpaid her taxes for those years, and a 
decision was entered to that effect (Appendix, infra, p. 20). 
From those decisions these appeals have been prosecuted. 

SUMMARY OF ARGUMENT 

I 

The evidence does not compel a conclusion that the Board 
erred in finding that the taxpayer was not domiciled in Cali¬ 
fornia during 1936 and 1937. This branch of the case turns 
upon whether when the taxpayer came to California he in¬ 
tended to make that place his permanent home. This is a 
question of fact upon which the Board’s conclusion must be 
sustained if it is supported by substantial evidence. Here the 
evidence not only supports the Board’s finding but indeed com¬ 
pels the conclusion that that finding is the only proper one 
which could be reached upon the record, for the taxpayer failed 
to carry the burden of proof, in view of the following facts: 
(1) The purpose of the trip to Hollywood was not to become 
permanently connected with the motion picture industry but 
was to acquire background for work in the field of television 
which could be performed in New York or any other part of the 
country. (2) The contract with RKO provided for the pay¬ 
ment by the studio of the expense of the taxpayer’s return and 
the return of his musical library to New York at the termina¬ 
tion of the contract. (3) The business offices in New York 
were continued. (4) The lease on the apartment at Central 
Park West in New York was renewed in 1936 and again in 1937. 

(5) None of the household goods was moved to California. 

(6) Charitable contributions were chiefly to charities in New 
York. (7) Investments in New York mortgages were con¬ 
tinued. (8) Though the Shilkrets did vote in New York they 
never attempted to vote in California. (9) New York had long 
been the family seat. (10) Finally the stark fact stands out 
that both the taxpayer and his wife lived in New York con¬ 
tinuously from the time of their birth until they went to Cali¬ 
fornia, they stayed in California for approximately two years, 
and then returned to New York where they have lived ever 
since. These facts clearly preponderate over those relied upon 
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by the taxpayer. Indeed, they cannot be reconciled with a 
conclusion that California was in fact the domicile, whereas 
the facts relied upon by the taxpayer are not inconsistent with 
a contrary conclusion. 

II 

The community property system of California is not ap¬ 
plicable to the personal earnings of residents of that state if 
the domicile is elsewhere. It is settled law in California that 
the rights of spouses to personal property are governed by the 
law of the state of the matrimonial domicile at the time of 
acquisition of the property, and that is the general rule in this 
country. 

ARGUMENT 

I 

The evidence does not compel a conclusion that the Board of 
Tax Appeals’ finding that the taxpayer was not domiciled 
in California during 1936 and 1937 is erroneous 

Whether the question upon this branch of the case be viewed 
as one of pure fact ( Dist . of Columbia v. Murphy , 314 U. S. 441, 
455) or a mixed question of fact and law (Sweeney v. District 
of Columbia, 72 App. D. C. 30, 113 F. 2d 25, 27), the Board’s 
determination is conclusive if supported by substantial evi¬ 
dence. The instant case presents the ordinary problem of de¬ 
termining in which of two places an individual was domiciled- 
It raises no question with respect to the application of any 
particular kind of legal criterion by which to measure the effect 
of the facts of the case. Cf. the Murphy and Sweeney cases, 
supra. As the taxpayer states (Br. 3-4) the determinative 
point in this case is whether w’hen he came to California he 
intended to make that place his permanent home. 3 This is 
essentially a question of fact. See Beale, The Conflict of Laws, 
Sec. 15.1. Indeed the essence of the taxpayer’s argument points 

* The taxpayer’s argument based upon his testimony (Br. 6) as to his inten¬ 
tion has been answered by the Supreme Court in the following language 
(Dist. of Columbia v. Murphy, supra, p. 456) : “One’s testimony with regard 
to his intention is, of course, to be given full and fair consideration, but is 
subject to the infirmity of any self-serving declaration, and may frequently 
lack persuasiveness or even be contradicted or negatived by other declara¬ 
tions and inconsistent acts.” 
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to this as the proper view of the case, for it constitutes an 
attempt to demonstrate that the inference from some of the 
facts in the record is that the requisite intent was present. But 
of course the issue must depend upon the congeries of all of the 
facts and there are facts which point definitely to the conclu¬ 
sion that the taxpayer had no purpose to make California his 
permanent home at any time during the period here in ques¬ 
tion. This is a typical example of the type of question the 
resolution of which is committed to the Board. The Supreme 
Court has recently restated the rule as follows (Wilmington 
Trust Co. v. Commissioner, 316 U. S. 164,168): 

It is the function of the Board, not the Circuit Court 
of Appeals, to weigh the evidence, to draw inferences 
from the facts, and to choose between conflicting in¬ 
ferences. The court may not substitute its view of 
the facts for that of the Board. Where the findings 
of the Board are supported by substantial evidence they 
are conclusive. 

We submit that this principle is dispositive here for it cer¬ 
tainly cannot be said that there is a lack of substantial evi¬ 
dence to support the conclusion reached below. 

But even if the case be viewed as one in which this Court 
is free to draw its own conclusion from the facts, we submit 
that the record constrains the conclusion that the taxpayer 
failed to carry the burden of proving that his domicile had 
been changed from New York to California. This burden 
Tested upon the taxpayer, for, quite aside from the point that 
the domicile of origin is presumed to have continued until it 
is shown to have been changed, the Commissioner's deter¬ 
mination that the taxpayer was not domiciled in California 
during the taxable years involved was presumptively correct, 
and the burden was upon the taxpayer to prove the contrary. 
Welch v. Helvering, 290 U. S. 111. That burden was clearly 
not met in view of the following facts: (1) From the tax¬ 
payer's standpoint the entire purpose of the trip to Hollywood 
was to acquire experience in the motion picture industry which 
w’ould constitute a background for future work in the field 
of television. Work in the field of radio or television is not 
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localized in Hollywood. It may be, and is, performed in 
any part of the country. Indeed, during the taxable years 
and after he returned to New York the taxpayer continued to 
do radio broadcasting and he refused to enter into a contract 
with MGM because they would not permit him to do radio 
work. (R. 13.) The purpose of the employment in Cali¬ 
fornia, therefore, was not to become permanently connected 
with the motion picture industry but was to acquire back¬ 
ground for work in other fields. (2) The contract with RKO 
provided for the payment by the studio of the expense of 
the taxpayer’s return and the return of his musical library 
to New York at the termination of the contract. (3) The 
business offices in New York were continued. (4) The lease 
on the apartment at Central Park West in New York was 
renewed in 1936 and again in 1937. (5) None of the house¬ 

hold goods was moved to California. (6) Charitable contribu¬ 
tions were chiefly to charities in New York. (7) Investments 
in New York mortgages were continued. (8) Though the 
Shilkrets did vote in New York they never attempted to vote 
in California.^ 

£(9) New York had long been the family seat. (10) Finally 
the stark fact stands out that both the taxpayer and his wife 
lived in New York continuously from the time of their birth 
until they went to California, they stayed in California for 
approximately two years, and then returned to New York 
where they have lived ever since. 

These facts clearly preponderate over those relied upon by 
the taxpayer. Indeed, the facts relied upon by the taxpayer 
are not inconsistent with the conclusion reached by the Board. 
One who intended to go to California for two or perhaps three 
years and then return to New York would of course close his 
personal bank account in New York and open one in Cali¬ 
fornia when he got there. If he were the leader of an orchestra 
and was not going to take the orchestra with him, he could 
hardly do otherwise than disband it. If he were going to 
California to work he would take his tools with him, in this 
case the musical library. If he intended to stay for two or 
three years it would be natural to have the notices of premiums 
on his life insurance policies come to him there during that 
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time, and, after the existing policy expired, to insure his musical 
library with an agent there. He would also join the local union 
and the local country club. He would perforce pay the state 
income tax for, as the Board pointed out (R. 13), California 
taxes income having its source there regardless of the domicile 
of the recipient. 

But if, on the other hand, he intended, as distinguished from 
entertaining a hope, to remain in California permanently he 
would certainly have found a permanent place of residence 
there in two years. Nor would he have maintained his home 
and business offices in New York. To be sure, explanations 
were offered upon these points, but the Board has expressly 
found (R. 12) that these explanations were not convincing 
(see Helvering v. National Grocery Co., 304 U. S. 282, 295), 
and it is to be noted that no explanation was offered for the 
deduction in the taxpayer’s 1937 income tax return for office 
rent in New York upon the claim that a room in the New York 
apartment was used for that purpose. 

We submit that it cannot be said that a conclusion contrary 
to that reached below is compelled by the record and, more¬ 
over, that the Board’s conclusion is the only proper one which 
could be reached. 

II 

The community property law of California is not applicable 
to the personal property of nondomiciliaries 

The taxpayer argues (Br. 12, et seq.) that the community 
property system of California applies to personal earnings of 
residents of that state, even though the domicile is elsewhere. 
This precise contention was rejected in Marshall v. Commis¬ 
sioner, 41 B. T. A. 1064,1068. 

At the outset it is to be noted that most of the argument upon 
this point obviously begs the question. To state that Mrs. 
Shilkret acquired a vested half interest in her husband’s earn¬ 
ings of which she could not have been deprived and which 
would have constituted a part of her estate, is, of course, to 
assume that the community property law of California applies 
to earnings of a husband and wife who are residents of the state 
but are not domiciled therein. The proposition that residence 
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as distinguished from domicile has any bearing upon rights to 
property is, upon the face of it, a novel one. We think it would 
be difficult to find a rule of property in any state of the Union 
which turns upon residence as distinguished from domicile. In 
any event, it is clear that California does not attempt to im¬ 
pose its community property system upon persons other than 
its domiciliaries. This has been the settled law in that state 
since the decision in 1887 in Kraemer v. Kraemer, 52 Cal. 302. 
That case laid down the rule that the rights of spouses to per¬ 
sonal property are governed by the law of the state of the 
matrimonial domicile at the time of acquisition of the property. 
The rule, so announced is, of course, the general rule in this 
country. It is stated in Section 290 of the Restatement, Con¬ 
flict of Laws, as follows: “Interests of one spouse in movables 
acquired by the other during the marriage are determined by 
the law of the domicile of the parties when the movables are 
acquired.” 

Numerous cases are collected in the California Annotations 
of the Restatement which show that the law of California is in 
accord with the rule so expressed. Of particular interest is 
Estate of Thornton, 1 Cal. 2d 1,33 P. 2d 1. That case involved 
an amendment to the California Civil Code which provided 
that “* * * personal property wherever situated, hereto¬ 
fore or hereafter acquired while domiciled elsewhere, which 
would not have been the separate property of either if acquired 
while domiciled in this state is community property * # 

The facts stated by the court were that the husband and wife, 
while domiciled in Montana, acquired property which, under 
the law of Montana, was the husband’s separate property. The 
husband came to California with the property and became 
domiciled there. It was contended that by force of the amend¬ 
ment set out above the property became community property. 
The amendment was held to be unconstitutional. The prop¬ 
erty was the husband’s separate property when acquired, and 
remained so when he moved to California. It is to be noted 
that the court did not even state where the property was ac¬ 
quired. Evidently this fact was not deemed material. The 
only fact deemed to be of importance was that the property 
was acquired while the husband was domiciled in Montana. 
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Of equal significance is the fact that the amendment itself spoke 
in terms of domicile. This clearly indicates that the California 
legislature did not consider that the community property sys¬ 
tem of that state affected others than domiciliaries. The rule 
has recently been restated in Estate of Allshouse, 13 Cal. 2d 
691, 91 P. 2d 8S7, which involved a problem of classification 
of a decedent’s property. The court described the classes into 
which the property would have fallen, had the law of California 
been applicable, but pointed out that (13 Cal. 2d at pp. 696- 
697, 91 P. 2d at p. 890) “the above classifications, however, are 
not here controlling because all of the property was in fact 
acquired by the spouses while domiciled in Missouri, which is 
not a community property state.” (Italics added.) 

To be sure the term “residence” is sometimes used to signify 
domicile. See Restatement, Conflict of Laws, Section 9, com¬ 
ment c. The frequent use of the word “residence” in that 
sense is familiar, but it is obviously specious to argue from 
that that residence as distinguished from domicile carries with 
it the same results as those which flow from domicile. 

As we have pointed out, the rule which obtains in Cali¬ 
fornia is the general rule in this country. In the Kraemer 
case, supra, the court relied upon the works of Story, Whar¬ 
ton and Burge. Current statements of the rule may be found 
in Goodrich, Conflict of Laws (2d ed., 1938), Sec. 121; Beale, 
The Conflict of Laws, Sec. 290.1; Stumberg, Marital Property 
and Conflict of Laws, 11 Texas L. Rev. 53, 60 (1932); Leflar, 
Community Property and Conflict of Laws, 21 Cal. L. Rev. 
221, 230 (1933); Horowitz, Conflict of Law Problems in Com¬ 
munity Property, 11 Wash. L. Rev. 120, 212, 215 (1936). The 
cases upon the subject have been collected in these works. It 
w r ould be bootless to review them all here but Snyder v. 
Stringer, 116 Wash. 131, 198 Pac. 733, is of particular interest 
for it presents the exact converse of the facts in the instant 
case. In the Snyder case husband and wife were domiciled 
in Washington in which the community property system 
prevails. The husband earned money in Montana and Iowa 
and with it bought an automobile in Iowa, which he brought 
home to Washington. By Montana and Iowa law such acqui- 
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sitions were the husband's separate property. The court held 
that the law of the domicile at the time of acquisition made 
the earnings, and therefore the automobile purchased there¬ 
with, community property. The rule has also been flatly 
stated by the Ninth Circuit in the following language ( Black 
v. Commissioner, 114 F. 2d 355, 359; “* * * the status of | ^ 

earnings is controlled by the law of the domicile. 

Extended discussion of the cases cited by the taxpayer does wj a 
not appear to be necessary. Most of them are clearly not 1 * • 
pertinent for they are cited in support of propositions which, 
as we have pointed out, assume the point here in issue. Com - J . 


missioner v. Cavanagh, 125 F. 2d 366 (C. C. A. 9th), and / 


May v. Commissioner, 39 B. T. A. 946. were cases in which 
California was in fact the domicile. In both of them it was 
recognized that whether or not the earnings were taxable as 
community property depended on whether the taxpayer was 
domiciled in a community property state when they were 
earned. Hammonds v. Commissioner, 106 F. 2d 420 (C. C. A. 
10th), involved the determination of interests in real prop¬ 
erty and not in personal property. Questions of rights in 
land are of course fundamentally different from those relating 
to rights in personal property. The general rule is that all 
interests in land are governed by the lex rei sitae. We point 
out, however, that it has uniformly been held that land ac¬ 
quired in a community property state for separate property 








is itself separate property. See Goodrich, Conflict of Laws 
(2d ed., 1938), Sec. 119. It would appear, therefore, that the 
Hammonds case is contrary to the great weight of authority. 
It is unnecessary, however, to consider the correctness of that 
decision for it is not pertinent here and moreover it involved 
the law of Texas, not that of California, and, as appears from 
Judge Goodrich's treatise, California follows the general rule. 
With respect to the so-called presumption in California that 
property acquired by a spouse during marriage is community 
property, it is to be noted that there are limits to that presump¬ 
tion as applied against the Commissioner ( Shea v. Commis¬ 
sioner, 81 F. 2d 937, 940 (C. C. A. 9th), and in any event the 
presumption could only be applicable to a case governed by 
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California law. The decisive point here is that the law of 
California does not govern the marital rights in personal prop¬ 
erty of persons not domiciled therein. 


The petition for review in No. 8402 has been filed by the 
Commissioner for the sole purpose of protecting the Govern¬ 
ment’s interests in the event of a reversal by this Court in 
No. 8387. We do not urge reversal in No. 8402 unless there 
is a reversal in No. 8387. 


CONCLUSION 

Both of the decisions of the Board of Tax Appeals are 
correct and should be affirmed. If, however, this Court should 
reverse in No. 8387 then the decision of the Board in No. 8402 
should also be reversed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
Sewall Key, 

Helen R. Carloss, 

Bernard Chertcoff, 

Special Assistants to the Attorney General. 

January, 1943. 


APPENDIX 


IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


Mrs. Anne Shilkret, petitioner, 

v. 

Commissioner of Internal Revenue, respondent. 


Docket No. 103774 

Appearances: 

For Taxpayer: Ralph W. Smith, Esq., J. Everett Blum, Esq., 
L. A. Luce, Esq. 

For Comm’r.: Sam Taylor, Esq., Frank Horner, Esq., C. R. 
Marshall, Esq. 

DOCKET ENTRIES 

(Tr. pp. 3-4) 

mo 

July 11—Petition received and filed. Taxpayer notified. Fee 

paid. 

July 11—Copy of petition served on General Counsel. 

July 11—Request for hearing in Los Angeles filed by tax¬ 

payer. 7/11/40 copy served. 

Aug. 12—Amended petition filed. S/12,/40 copy served. 

Aug. 22—Answer filed by General Counsel. 

Aug. 30—Copy of answer served on taxpayer. Los Angeles, 

Calif. 

Sept. 17 —Answer to amended petition filed by General Coun¬ 
sel. 9/21/40 copy served. 

1941 

Mar. 25—Hearing set May 26,1941 at Los Angeles, Calif. 
June 3-6—Hearing had before Miss Hamm on merits. 

( 17 ) 
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1941 

June 7-9 Dockets 103773 and 4 consolidated. Record to 
be held open until August 11, 1941 to receive a 
deposition of Mrs. Anne Shilkret. (All copies 
of transcript made in Los Angeles in this pro¬ 
ceeding be delivered to Board’s office in Wash¬ 
ington, D. C.) Motion that record be held over 
filed. Application to take deposition filed. 
Briefs due October 2,1941—replies Oct. 17,1941. 

June 19—Order to take depositions of Mrs. Anne Shilkret 
entered. 

July 8—Transcript of hearing of June 3,6, 7 & 9,1941 filed. 

July 21—Order to show cause on or before August 2, 1941 

why the record in this proceeding should not be 
closed on August 2,1941 entered. 

July 31—Deposition of Mrs. Anne Shilkret filed. (2) Com¬ 

missioner served by notary. Taxpayer served by 
Board. 

July 31—Order vacating order to show cause entered. 

July 31—Order receiving depositions of Mrs. Anne Shilkret 

in evidence and closing proceeding on August 11, 
1941 as stated in the record entered. 

Oct. 1—Brief filed by General Counsel. 

Oct. 2—Brief filed by taxpayer. 

Oct. 2—Copy of brief served on General Counsel. 

Oct. 14—Reply brief filed by General Counsel. 

1942 

May 19—Findings of fact and opinion rendered, Harron, 
Div. 13. Decision will be entered that there is 
no deficiency. 5/19/42 copy served. 

May 19—Decision entered, Harron, Div. 13. 

July 30—Motion for leave to file motion to vacate decision 

entered 5/19/42, motion to vacate decision 
lodged, filed by taxpayer. 7/31/42 granted. 

July 31—Order that decision entered 5/19/42 be vacated 

and set aside and parties are directed to file re¬ 
computations under Rule 50 on or before Au¬ 
gust 15,1942 entered. 
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191& 

Aug. 14—Computation of deficiency filed by General Coun¬ 

sel. 

Aug. 14—Computation of deficiency filed by taxpayer. 

Aug. 20—Hearing set Oct. 7,1942 on settlement. 

Aug. 20—Copy of recomputation and notice of hearing 
served on General Counsel. 

Oct. 7—Hearing had before Mr. Murdock on settlement 

under Rule 50. Petitioner has no objection to 
respondent’s computation but states for the rec¬ 
ord matter of refund is the administrative duty 
of the Commissioner. 

Oct. 8—Decision entered, Harron, Div. 13. 

Oct. 28—Stipulations of venue filed. (2) 

Oct. 28—Petition for review by U. S. Court of Appeals for 

the District of Columbia with statement of 
points filed by General Counsel. 

Oct. 31—Proof of service filed by General Counsel. 

Nov. 9—Proof of service filed by General Counsel. 

Nov. 13—Statement of points filed by General Counsel with 

proof of service thereon. 

Nov. 13—Consolidated designation of portions of record filed 

by the parties. 

decision 
(Tr. pp. 101-102) 

Respondent and petitioner on August 14, 1942, filed recom¬ 
putations of the deficiencies in the income tax liability of the 
petitioner, under Rule 50, for the years 1936 and 1937, which 
were called for hearing on October 7,1942. 

Petitioner is the wife of Nathaniel Shilkret, the petitioner 
in Docket No. 103773. Both proceedings were consolidated 
for hearing and opinion, and the opinion was promulgated 
on May 19, 1942. The Board held that petitioners, Anne 
Shilkret and Nathaniel Shilkret, were not domiciled in Cali¬ 
fornia during the taxable years, and that, consequently, they 
were not entitled to report one-half of the income of Nathaniel 


20 


Shilkret, as community income under the community property 
law of California, in separate income tax returns, as they did 
so report. Under such determination by the Board there are 
no deficiencies in the income tax liability of Anne Shilkret, 
Docket No. 103774, and there are overpayments of tax for 
the taxable years, as the recomputations filed for both parties 
show. 

There was reported as tax due on the separate returns of 
Anne Shilkret $1,706.12, for the year 1936, and $1,973.52 for 
the year 1937, and such amounts were paid. 

Petitioner has made no objection to the recomputation filed 
by the respondent but reserves her right to administrative 
relief under section 820 of the Revenue Act of 1938. (Section 
3801 of the Internal Revenue Code of 1939), which provides 
for mitigation of the effect of limitations by adjustment under 
certain circumstances, including the circumstance where in¬ 
come is required to be included in the gross income of a tax¬ 
payer which has been erroneously included in the gross income 
of a related taxpayer. 

All of the circumstances considered, it is 

Ordered: That there are no deficiencies in the income tax 
liability of this petitioner for the years 1936 and 1937; that 
there are overpayments in tax in the amounts of $1,706.12 
and $1,973.52, for the respective years; that, for the year 1936, 
$853.06 was paid before three years prior to July 11, 1940, the 
date of the filing of the petition, and that $853.06 was paid 
within three years before the date of the filing of the petition, 
(Section 322 (d) of the Revenue Act of 1936); that, for the 
year 1937, $1,973.52 was paid within three years before the 
filing of the petition. 

(Signed) Marion J. Harron, Member . 

Entered October 8,1942. 

STIPULATION AS TO VENUE 

(Tr. p. 104) 

4 

Pursuant to the provisions of Section 1141 (b) (2) of the 
United States Internal Revenue Code, it is hereby agreed and 
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stipulated that the decision of the United States Board of 
Tax Appeals in this proceeding may be reviewed by the United 
States Court of Appeals for the District of Columbia. 

(Signed) Samuel 0. Clark, Jr., 

Assistant Attorney General, 
Attorney for the Petitioner. 
(Signed) Alex M. Hamburg, 

Attorney for the Respondent. 
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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 8387 

NATHANIEL SHILKRET, Petitioner , 


v. 

GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, Respondent . 


No. 8402 

GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, Petitioner, 

v. 

ANNE SHILKRET, Respondent . 


On Petitions for Review of the Decisions of the United 
States Board of Tax Appeals. 


REPLY BRIEF FOR PETITIONER IN NO, 8387 AND 
FOR RESPONDENT IN NO. 8402. 


I. 

Questions presented. 

Petitioner Nathaniel Shilkret’s main brief urges that the 
taxpayers properly filed their 1936 and 1937 income tax re¬ 
turns on the community property basis, as: 
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(1) They were domiciled in California; and 

(2) The earnings constituted community property under 
local law, irrespective of domicile. 


II. 

The Shilkret domicile during 1936 and 1937 was in Cali¬ 
fornia. 

A. The Commissioner’s position appears to be that the 
determination of the Board of Tax Appeals on the factual 
question of domicile must be sustained if there is any evi¬ 
dence supporting its findings that a new California domicile 
was not established. 

We submit that this Court is not foreclosed from a full 
consideration of the question of domicile; that it may re¬ 
view’ the legal effect of the evidence submitted at the hear¬ 
ing before the Board and determine whether petitioner was 
or w*as not domiciled, for tax purposes, in a community 
property State. This Court has had occasion in many re¬ 
cent cases to examine into the question of domicile; which 
it clearly states involves a compound consideration of fact 
and law*. Sweeney v. District of Columbia , 113 F. (2d) 
25, 27 (“1-3”); Pace v. District of Columbia , 135 F. (2d) 
249, 253 (“5”). 

B. The facts of record clearly corroborate the expressed 
intention of Mr. and Mrs. Shilkret to adopt California as 
their new home. Among the significant facts are the fol¬ 
lowing ; 

1. A conceded, uninterrupted residence of husband and 
wife in California from 1935 to 1938; 

2. Business situs and source of livelihood in California; 

3. Exclusive service contract for two years fully per¬ 
formed; 

4. Removal of property to new domicile—musical library, 
securities, insurance, etc.; 

5. Efforts to purchase a dwelling; 
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6. Declarations—filing of Federal and State tax returns 
in California, adopting community property basis; 

7. Permanent membership in Musicians 7 Union, and in 
country club; 

8. Contributions to local charities; 

9. Their son was enrolled in the Law School of Cali¬ 
fornia University. 

C. The foregoing facts justified a finding that the Shil- 
krets intended to establish a permanent place of abode and 
residence in California, and to live there permanently and 
indefinitely. This of itself would negative any “fixed and 
definite intent to return to’ 7 New York “and make their 
home where they were formerly domiciled 77 [District of 
Columbia v. Murphy, 314 U. S. 441, 454-455]. However, fur¬ 
ther acts and conduct on their part give additional sup¬ 
port to their lack of intention to return to their original 
domicile in New York: 

D. Prior to leaving New York in November, 1935, Mr. 
Shilkret severed all his business connections in order to 
pursue his future life work in the moving picture industry; 

He broke up his two orchestras (R. 45); closed his bank 
accounts (R. 48); changed his insurance brokerage ac¬ 
counts; transferred his investment securities to Los An¬ 
geles; and generally wound up his business affairs in New 
York (R. 80-86). 

E. The Shilkrets: (1) Filed no New York State or City 
tax returns in 1936 or 1937; and 

(2) They did not register or vote in New York in either 
of those years. 

F. Mr. Shilkret testified, affirmatively, that it was his in¬ 
tention “to live here 77 [in California] “permanently 77 . (R. 
247; Appendix II to our Main Brief, p. 26). 
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G. The Member of the Board of Tax Appeals before whom 
the hearing was had,—and who had the advantage of see¬ 
ing and hearing the witnesses,—found that Mr. Shilkret’s 
“testimony has been direct and honest” (R. 322: Appendix 
II to our Main Brief, p. 29). 

The record shows (R. 322, supra): 

The Member: Now, there is one thing, Mr. Taylor, 1 
I would like to say for the record. I have the impres¬ 
sion that Mr. Shiikret has in no way in his testimony 
contradicted himself, and I don’t think it could be said 
that any of his testimony is subject to impeachment. 
I don’t think he has impeached himself; I think his testi- 
monv has been direct and honest.” 

w 

H. Counsel for the Commissioner rely heavily on the 1936 
renewal of the lease of the apartment in New York. But 
Mr. Shiikret yielded to his wife in this. She was ill and 
dreaded the effort of a trip to New York and of the moving 
and storage of their furniture, and feared injury to it in 
storage. She knew some examples of that. He protested; 
but left it to her. It must be remembered that at that time 
he was working inordinate hours, as much as eighteen to 
twenty-two hours per day ( Findings of Fact, R. 93; Ap¬ 
pendix p. 7, our main brief). He was like a lawyer in a six 
weeks’ jury trial, all day in court and giving his evenings 
to the stenographer’s daily transcript and preparation for 
the next day. He was making a handsome income; so the 
amount of the rent of the apartment was not so material 
for him; and, manifestly, it was more important to him 
not to break into his work than it was to give the time to 
considering that lease. In effect he said to his wife: ‘‘You 
take charge of it,—if you think that’s the better thing,—all 
right.” He was just too tired and driven with his work to 
do otherwise. The trier of the facts certifies to his honestv, 
as above quoted. The situation was very different from 

1 Mr. Taylor was appearing as counsel for the Commissioner of Internal 
Be venue at the hearing. 
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what it would have been if he had been, for example, a re¬ 
tired business man with ample time on his hands. 

I. Emphasis should be placed on the fact that the issue 
here involves domicile by choice. The taxpayer adopted a 
California domicile for business as distinguished from tax 
reasons. He had a firm tw T o year contract and he may have 
been motivated in accepting it by calculating that his net 
return from California with the benefit of the community 
property law would be greater than remaining in New York. 
No question arises that during the two years involved, 1936- 
1937, he was engaged throughout in his sole business in 
California. Hence, we have satisfied the Federal tax stat¬ 
ute, which speaks in terms of each taxable year. Nowhere 
is there any statutory requirement that the taxpayer must 
be domiciled before and after the tax years involved. 

Further supporting domicile by choice are the following 
significant facts: 

1. That at the time of filing the 1936 and 1937 Federal 
returns , the taxpayer made a binding election adopting the 
community basis and filed separate returns. This is not a 
case where the taxpayer had an afterthought to minimize 
his liability. He asks that his declaration at the time be 
upheld. 

2. Both husband and wife filed California State returns 
on the community basis, and these have been accepted as 
proper. This is equivalent to legal recognition that under 
local law these taxpayers had income which constitutes com¬ 
munity property. 

3. No New York returns were filed for these years and 
that State has not claimed jurisdiction to tax them. 

J. Recent decisions of the Supreme Court have shown a 
departure from the domicile test in favor of business situs. 
J. C. Penny v. Wisconsin, 311 U. S. 435; Bonet v. Humacao 
Shipping Co., 310 U. S. 641. 


6 


K. The point might also be made that the Treasury’s con¬ 
tention herein is in line with its previous efforts to whittle 
down the benefits of community property. In past years 
it has adopted rulings which the Supreme Court in Poe v. 
Seaborn refused to uphold. Thereupon, it sought Congres¬ 
sional help and over a period of years the same has been 
denied. This month the House Ways and Means Commit¬ 
tee refused to conduct hearings on the Treasury proposal 
for mandatory joint i eturns aimed at the community prop¬ 
erty system. Thus, we have both the Supreme Court and 
Congress opposed to the Treasury position. 

If the Treasury can compel a husband and wife who have 
divided their income in separate returns to take out the 
wife’s share granted by local law and put it in the hus¬ 
band’s tax return, it has virtually made the filing of a joint 
return mandatory. All this without any constitutional or 
statutory authority. 

In Point V r , infra , attention is directed to Beale Conflict 
of Laivs , Volume II, Section 290, that the community prop¬ 
erty as to land is the same as to tangible personal property. 
There is also authority which holds that the presumption 
under the California statute as to all property acquired dur¬ 
ing coverture is not one of procedure, but of substantive 
property law, especially where the income is from earnings. 
See IF. D. Johnson v. Commissioner , 1 Tax Court 1041. 

L. While the general principle in tax cases is that the 
Commissioner’s determination is presumptively correct, 
such presumption ceases when the taxpayer has produced 
evidence and the Commissioner has produced none. In Fred 
Lead better, 39 B. T. A. 629, it was pointed out that the pre¬ 
sumption was overcome by some proof by the taxpayer. 
Here, of course, a wealth of data has been submitted. 

In a recent case, Hemphill , C. C. A. 9, August 26, 1943, 
the Tax Court was reversed and the Court said: 

“Evidence having been so produced (by a taxpayer 
seeking to set aside a deficiency) the presumption 
ceased and thenceforth the issue depended wholly on 
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the evidence. It became the duty of the Board to find 
from the evidence and the evidence alone. No such 
finding was made. Instead the Board treated the pre¬ 
sumption (which no longer existed) as if it were evi¬ 
dence and concluded that petitioner’s evidence did not 
overcome it.” 

That case was remanded to the Tax Court to make a find¬ 
ing whether the evidence sustained the Commissioner’s de¬ 
termination. Here too, the Tax Court decided against peti¬ 
tioner because “he has failed to show” etc. (append., main 
brief, pp. 10, 13). He is entitled to an affirmative finding 
based on the evidence. 

in. 

The contrary finding of the Board of Tax Appeals was 
based on erroneous application of legal presumptions. 

A. Despite the positive affirmative testimony of both 
Mr. and Mrs. Shilkret and the further strong proof that it 
was their intention to adopt a new permanent home in 
California, and not to return to New York, the Board of 
Tax Appeals rested on a legal presumption that a domicile 
once acquired continues until it is shown to have been 
changed. (R. 95; Appendix to our Main Brief, p. 10). Rest¬ 
ing upon this presumption, it found as a fact that the Shil- 
krets were domiciled in New York because this original 
domicile had not been given up in 1935 or in subsequent 
vears. 

B. We submit that since petitioners introduced the proof 
above summarized and the Commissioner introduced no 
testimony whatever, the supposed legal presumption fell. 
Thus, the facts are strictly contrary to such finding; which 
is not supported by the weight of substantial evidence. 

C. Exactly the contrary legal presumption should be ap¬ 
plied to this case where the Shilkrets were actually living 
in California during the tax years in question,—1936 and 
1937 [and he earning their living there],—paying 
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their local State Taxes there, and declare positively that it 
was at that time their intention to live there permanently 
and not to return to New York. Under those circumstances 
the same legal presumptions obtain which the United States 
Supreme Court applied with relation to a government em¬ 
ployee living in the District of Columbia where the Court 
said (District of Columbia v. Murpliy , 314 U. S. 44 1, 454 - 
455): 


“On the other hand, we hold that persons are domi¬ 
ciled here who live here and have no fixed and definite 
intent to return and make their homes where they were 
formerly domiciled. A decision that the Statute lays a 
tax only on those with an affir mative intent lo rema in 
here the rest of th eir davs would be at odd«= fly* 
prevailing concept of domicile * * 4 •” (Italics sup¬ 
plied) - - 


D. It is, therefore, rather astonishing to note the Board’s 
reasoning (R. 96; Appendix to our Main Brief, p. 12): 

“It appears to be closer to the realities of the whole 
situation to interpret petitioner’s state of mind in 1936 
relating to his future professional work to have been to 
stay in California if he found it profitable to do so at 
the end of his two year contract; otherwise, to return 
to New York.” 


( We submit that this is an erroneous interpretation of Mr. 
Shilkret’s state of mind , because it does not bear out his 
intention in 1936. He himself in his uncontradicted testi¬ 
mony was best qualified to state his intention. As above 
noted (ante, p. 5), the trier of the facts characterized 
;his testimony as “direct and honest” and “not subject to 
• impeachment” (R. 322). 



E. If Mr. Shilkret actually intended and effected a change 
of his place of abode, his motive was immaterial for tax pur¬ 
poses. Rodiek v. Commissioner , 33 B. T. A. 1020, affirmed 
87 F. (2d) 328. His state of mind at the time may have 
influenced the change and he may have been motivated by a 
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profitable contract. However, the important element pres¬ 
ently involved is the existence of an intent in 1936, and con¬ 
fusion results from the consideration of an irrelevant mo¬ 
tive. 

IV. 

Mr. Shilkret’s earnings in California in 1936 and 1937, 
while living there, constituted community income for him¬ 
self and his wife, under the laws of California. 

A. Section 164 of the Civil Code of California,- as 
amended in 1917 and 1923, provides that all earnings of 
either spouse constitute community property. And this is 
in accordance with the ancient established doctrine relat¬ 
ing to community property wherever the system is in force. 
As was said by the Circuit Court of Appeals for the Tenth 
Circuit, in Hammonds v. Commissioner of Internal Reve¬ 
nue? 106 F. (2d) 420, 422: 

“It is a fundamental postulate of the community 
property system that whatever is gained during cov¬ 
erture by the toil, talent or other productive faculty of 
either spouse, is community property.’* 

B. In our main brief it was contended under this point 
(p. 12 et seq.) that Mr. Shilkret’s California earnings, while 
living there, constituted community property under 
the California laws, regardless of domicile. It is im¬ 
portant to recognize that the Common Law- rule differs from 
the law prevailing in community property States. Under 
the Common Law the character of property is determined 
by the law of the domicile of the owner. This rule, of 
course, is merely a rule of comity between jurisdictions in 
the conflict of law’s v 

C. On the other hand, Section 164 of the California Civil 
Code abrogates the word “common law”; and,—in accord¬ 
ance with the general rule of the Civil Law,—classifies as 


- Quoted in our main brief, p. 13. 
3 Quoted in our main brief, p. 13. 
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community property all property acquired by married per¬ 
sons in California, if the property is not acquired by gift, 
bequest, devise or descent. 

This principle is recognized in the many decisions of the 
courts relating to community property cited on pages 12-15 
of our main brief. Thus, in Hammonds v. Commissioner, 
106 Fed. (2d) 420, supra , it is stated that, as above quoted: 

“Whatever is gained during coverture, by the toil, 
talent or other productive faculty of either spouse is 
community property. ’ ’ 

In that case, referring to the statutes of various community 
property States, the Tenth Circuit Court pointed out that: 

“They operated on things and not persons and applied 
to all acquisitions made in those countries by married 
persons whether resident of non-resident therein.” 

Respondent’s attempt to distinguish Hammonds v. Com¬ 
missioner , supra, on the ground that it involved real prop¬ 
erty, is unsound. No such distinction is to be found in the 
provisions of the California Civil Code. The position of 
the Commissioner would result in the anomalous situation 
that, under the pretext of a domicile controversy, the local 
property law of California becomes inoperative. It is clear 
that under the California statute the ownership of Mr. 
Shilkret’s earnings during 1936 and 1937 became the com¬ 
munity property of both husband and wife. If such earn¬ 
ings were invested in other property, the law recognizes 
that such income also constitutes community property. Sub¬ 
jecting this to an unwarranted test of domicile and further 
dissecting as to whether the source of income is more real 
or more personal property, an obviously absurd result is 
reached. 

D. It was never the intention of the Revenue Act to dis¬ 
criminate against citizens residing in community prop¬ 
erty States, nor to deprive those entitled to the benefits of 
communal ownership from taxing their respective inter- 
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ests separately. While valid reasons may exist for the 
termination of the privilege enjoyed by spouses to report 
separately their respective shares of income from commu¬ 
nity property, this calls for the exercise of legislative rather 
than administrative action. So long as the present law 
prevails, petitioners are entitled to report, in separate re¬ 
turns, their incomes on a community property basis. Ac¬ 
cordingly, the Tax Court was in error and its decisions 
herein should be reversed. 

V. 

The community property laws of California are applicable 
to all earnings of California residents earned and received 
within that State (our Main Brief, pp. 12 et seq.). 

A. The Board of Tax Appeals held the contrary (R. 97; 
Appendix I, Main Brief, pp. 13-14) without discussion, con¬ 
tenting itself with saying simply: 

“The same contention was made in Herbert Mar¬ 
shall 41 B. T. A. 1064, 106S”; 

which the Brief for the Commissioner now repeats (Brief 
p. 12), taking the position that, as the Commissioner there 
contends: “The Community Property Law of California 
is not applicable to the personal property of nondomi- 
ciliaries”. 

In support of that contention counsel cites three Cali¬ 
fornia cases, viz: Kraemer v. Kraemer, 52 Cal. 302; Es¬ 
tate of Thornton , 1 Cal. (2d) 1, (33 Pac. (2d) 1); and Es¬ 
tate of Allshouse , 13 Cal. (2d) 691, (91 Pac. (2d) 887, 890). 
They also cite one Washington State case ( Snyder v. 
Stringer, 116 Wash. 131; 198 Pac. 733); and also the deci¬ 
sion of the Circuit Court of Appeals for the Ninth Circuit 
in Black v. Commissioner of Internal Revenue , 114 F. (2d) 
355, 358, 359. 
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B. None of these cases support counseVs contention here. 
No question was raised in any of them as to where the 
domicile of the parties lay. In each of them the domicile 
was plain and undisputed; no question was raised about that 
at all. And in each of them, apparently, the residence and 
the domicile were the same. In none of them was any ques¬ 
tion raised concerning any situation where it was or might 
be contended that the domicile was not the same as the resi¬ 
dence or as to whether or not, if the domicile were not the 
same as the residence, the earnings of a resident of Cali¬ 
fornia (or other community property State) earned and 
received within that State might not be subject to the com¬ 
munity property laws thereof, because of any such ques¬ 
tion as to whether or not that State was also the domicile 
of such resident. No such question was raised in any of 
those cases. None of them is in point here in any way with 
reference to this contention of the Commissioner. 4 

C. "While no case has been found directly in point here, 
either way; and while it is true that, as counsel for the 
Commissioner say {Brief p. 15), the Hammonds case 
cited and quoted by us {Hammonds v. Commissioner , 106 


•» However, the last mentioned case. Black v. Commissioner of Internal Reve¬ 
nue, supra, 114 F. (2d) 355, 358,—the Ninth Circuit decision cited here by the 
Commissioner ( Brief p. 15),—really is directly in point here, and directly sup¬ 
ports our position, on another phase of this case viz that the State Law of the 
ownership of the earnings, as between husband and wife is determinative of 
the right of the husband and wife to file separate income tax returns under 
the Federal Revenue Act,—which indeed Counsel for the Commissioner them¬ 
selves concede in this case. The Ninth Circuit Court said in that case (114 F. 
(2d), supra, at p. 358. “ [(>-8] ”): 

“While the problem depends upon the construction of the federal reve¬ 
nue Acts and is thus not primarily one of the state law ( Morgan v. Com¬ 
missioner, 309 U. S. 78, 80; Burnet v. Harmel, 287 U. S. 103, 110, it is 
true, as a general proposition, that the federal income tax is imposed upon 
the owner of the income; and the right of husband and wife to file sepa¬ 
rate returns, each reporting half of the community income, is present if 
each owns the income he reports, Poe V. Seaborn, 282 U. S. 101; Goodell 
v. Koch, 282 U. S. 118; Hopkins v. Bacon, 282 U. S. 122; Bender V. Pfaff, 
282 U. S. 127; United States v. Malcolm, 282 U. S. 792; Lang v. Com¬ 
missioner, 304 U. S. 264. The rule is based upon the interpretation of the 
phrase “net income of every individual,” appearing in all revenue acts 
since 1919. Poe v. Seaborn, supra. “State law creates legal interests and 
rights. The federal revenue acts designate what interests or rights, so 
created, shall be taxed.” Morgan v. Commissioner, supra [309 U. S. 78].” 
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F. (2d) 420, 422, 423, pp. 13); involved directly the deter¬ 
mination of interests in real property and not in personal 
property, yet it is also true that the general principles 
stated in the opinion in that case with reference to the law of 
community property, generally applicable in all the juris¬ 
dictions where that system exists, apply alike to all prop¬ 
erty of whatsoever kind and without distinction as to 
whether or not it is real property or personal property 
( Confer, Beale, Conflict of Laws, Vol. II, Sec . 290 ); 
and, hence, that the Hammonds case is really in point here. 
To quote from it a little more at length for this purpose, 
the Tenth Circuit Court of Appeals there said (106 F. (2d) 
supra, at pp. 422-423). 

“[4] While the community system is believed to have 
had its origin in the Teutonic peoples, the community 
property statutes of Arizona, California, Idaho, Louisi¬ 
ana, New Mexico, Nevada, Texas, and Washington are 
drawn from the Spanish, Mexican, or French law. The 
statutes of France and Spain regulating the property 
rights of husband and wife were real, not personal, 
statutes. They operated on things and not persons 
and applied to all acquisitions made in those countries 
by married persons, whether resident or non-resident 
therein. 

“And such is the construction placed upon the com¬ 
munity property statutes of other jurisdictions where 
they are couched in general terms and make no refer¬ 
ence to the residence of the spouses.” ( Italics supplied) 

D. Plainly, under that rule, the community property law 
of California is applicable to the earnings of these married 
persons, earned and received within that State, “whether 
resident or non-resident therein.” But, of course, in the 
present case, they were during the tax years of 1936 and 
1937 here involved actually “residents” in California. 
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VI. 


The property laws of California are applicable to all resi¬ 
dents of that State. 

A. The Political Code of California provides that the 
word “property”, “includes both real and personal prop¬ 
erty” (Sec. 17, “Definitions”). 

Section Fifty-Two of the same Political Code entitled 
“Residence. Rules for Determining”, provides: 

“Every person has, in law, a residence. In deter¬ 
mining the place of residence, the following rules are 
to be observed: 

“1. It is the place where one remains when not called 
elsewhere for labor or other special or temporary pur¬ 
pose, and to which he returns in seasons of repose. 

“2. There can be only one residence. 

“3. A residence cannot be lost until another is 
gained. 

“4. The residence of the father * • # unmarried 
minor child. 

“5. The residence of the husband is the residence of 
the wife. 

“6. The residence of an unmarried minor * • *. 

“7. The residence can be changed only by the union 
of act and of intent.” 

Section Fifty-Four of the Political Code provides: 

“Every person while within this State is subject to 
its jurisdiction and entitled to its protection.” 

Section 3607 of the same Political Code provides with 
reference to “Property Subject to Taxation”; 

“All property in this State, not exempt under the 
laws of the United States, excepting date palms under 
the age of eight years * * ' growing crops * * # public 
schools # * * is subject to taxation as in this Code pro¬ 
vided; but nothing in this Code shall be construed to 
require or permit double taxation.” 
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Section 3617, “Definitions/’ provides: 

“First. The term ‘property’ includes money, notes, 
debentures, * * * and all other matters and things, real, 
persona], and mixed, capable of private ownership. 

“Second. The term ‘real estate’ includes # * * 

“Seventh. The term ‘ situs* for notes, debentures, 
shares of capital stock, bonds, solvent credits, * • * 
for the purpose of taxation under the provisions of this 
Code shall be the domicile of the owner or claimant 
thereof, regardless of the physical presence of instru¬ 
ments evidencing the same; provided, that any notes, 
debentures, deeds of trust, mortgages, solvent credits, 
and any legal or equitable interest therein, not other¬ 
wise exempt under the laws of this State, owing to a 
person, association, co-partnership, or corporation, 
having its domicile outside of this State, hut arising 
out of business transactions in California, regardless 
of the place where such notes, * # * are payable and of 
the physical presence of instruments evidencing such 
indebtedness, shall have their situs at the place of busi- 
ness within this State where such notes, * * * and any 
legal or equitable interest therein are managed and 
controlled.” (Amendment of April 6, 1929: Statutes 
of 1929, page 124; Italics supplied.) 

B. The above quoted provisions of Section Fifty-Two of 
the Political Code concerning “Residence,” make the fact 
of “residence” in California, rather than technical domicile, 
the determining factor, under the laws of that State. 

Here, it is specifically admitted by the Board’s findings 
(R. 90; App., main brief, p. 4) that the Shilkrets were re¬ 
siding in California during the tax years 1936 and 1937 
here in question. That was their “residence.” 

C. The last above quoted provision of Section 3617 of 
the Political Code, as amended in 1929, adopts in California 
the “business situs” for personal property which has 
been recognized by the United States Supreme Court as 
within the power and jurisdiction of the State. Wheeling 
Steel Corp. v. Fox, 298 U. S. 193, 208 et seq. Confer 
Graves v. Elliot, 307 U. S. 383, 392; Newark Fire Insurance 
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Co. v. State Board of Tax Appeals , 307 U. S. 313, 318-319; 
Curry v. McCanless, 307 U. S. 357, 363. 

D. Within this statutory rule,—regardless of all other 
considerations,—the earnings of Mr. Shilkret,—earned by 
him in California, and received in that State while he was 
a resident there,—plainly had their business situs within 
that state and were therefore subject to its law’s. When 
they w’ere received they w’ere community property under 
the law’s of that State; their status w’as fixed at that in¬ 
stant,—the instant of their receipt. At that instant, under 
the California law’s the wife became entitled to a half inter¬ 
est in them. The husband himself had no pow’er to deprive 
her of that property right. Neither had the United States, 
either by its tax laws or otherwise, without “just compen¬ 
sation’ ’ under the Fifth Amendment. That being the case, 
plainly she had the right and the duty to report her half 
as her income for federal tax purposes; and it w’as also 
the right and the duty of the husband to report the other 
half,—and only his half,—as his income for a like purpose. 

CONCLUSION. 

The decision of the Board of Tax Appeals was wrong, 
and should be reversed as stated in our “Conclusion” in 
our Main Brief. 

As to Case No. 8402, we append a supplemental state¬ 
ment (infra, pp. 17-19). 

Respectfully submitted, 

Alex M. Hamburg, 

Counsel for Petitioner in No. 8387 and 
for Respondent in No. 8402 . 

William Cattron Rigby, 

Of Counsel , 
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NATHANIEL SHILKRET v. CO! 

No. 8402. 


SSIONER. 


Status of Mrs. Anne Shilkret Tax Liability. 

In the accompanying appeal in which the Commissioner 
is the petitioner and the wife of Nathaniel Shilkret the re¬ 
spondent, the issue is whether one-half of the community 
income was properly reportable in her separate returns for 
1936 and 1937. For these years, she paid income taxes of 
$1,706.12 and $1,973.52. 

The effect of upholding the Commissioner’s determina¬ 
tion was that one-half of the community property income 
which she reported in the taxable years 1936 and 1937 was 
treated as additional income of the husband. Additional 
taxes for these years were found due from the husband 
under the Tax Court’s decision as follows: deficiencies for 
the years 1936 and 1937 of $8,701.85 and $7,412.01 (R. p. 
14). It would follow from the foregoing that the wife is 
entitled to a refund of the amount of income taxes she paid 
on this identical income. 

However, the amazing result of the Commissioner’s pro¬ 
cedure, as will be set forth herein, discloses that she will 
be deprived of one-half of the taxes she originally paid in 
1936, amounting to $835.06. This manifestly inequitable 
result will follow unless the Tax Court’s decision is re¬ 
versed. 

The record discloses that under date of April 13, 1940, 
a ninety-day deficiency letter -was issued to Anne Shilkret 
asserting additional taxes against her of $1,447.83 for 1936; 
$849.68 for 1937. This was based upon an audit of her re¬ 
turns in which exactly half of the total income of these 
taxpayers was reported. Certain business expenses were 
disallowed, giving rise to the deficiencies. 

In this deficiency letter, the Commissioner recognized 
that Mrs. Skilkret’s share of community income was prop¬ 
erly reported, and her one-half share of her husband’s earn¬ 
ings was subjected to tax. On the same day a deficiency 
letter was issued to her husband in which the right to file 
on the community basis was denied. 
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In the petition to this Court, the Commissioner expressly 
concedes that Mrs. Shilkret “had no separate income.” 
Since business expenses were properly those of the hus¬ 
band, there would be no additional tax to her if the Com¬ 
missioner’s position is sustained that the 1936 and 1937 
net income may not be divided between them on a com¬ 
munity property basis. On the other hand, she would be 
entitled to a refund of the taxes paid for 1936 and 1937. 
The petition for review filed by the Commissioner in this 
Court states that 

“Therefore, in order to protect the interest of the 
Government in the instant case pending the husband’s 
review by this Court, the Commissioner files this re¬ 
view. The Commissioner presents that the final deter¬ 
minations made in these causes should be consistent.” 

In the original decision of the Board of July 31, 1942, 
the finding was that no deficiency was due from Mrs. Shil¬ 
kret. Thereupon a motion was made on behalf of this tax¬ 
payer pointing out that she would be entitled to a finding 
showing an overpayment. The Tax Court then vacated 
its decision, and on October 8, 1942, entered a new decision 
that she had made overpayments in the amounts of the 
original taxes, but further determined in effect that she was 
precluded from recovering a refund of $853.06 of the 1936 
tax under Section 322 (d). This amount had been paid 
in regular course more than three years prior to the filing 
of the petition to the former Board of Tax Appeals, and 
the statute cited prevents its recovery. (See paragraph II 
of Petition on Review.) 

It is submitted that the result of the Tax Court’s deci¬ 
sions in these proceedings, which were consolidated for 
disposition, is to levy a double tax on the identical income. 
If this Court should decide that all the income is taxable 
to the husband, then no portion of community income should 
be taxable to the wife; she would, therefore, be entitled 
to recover any erroneous overpayment. 
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The Commissioner should not in fairness be permitted to 
retain any portion of such overpayment. He would then 
be penalizing this taxpayer by reason of his own delin¬ 
quency. As has been pointed out, the deficiency letter of 
April 13,1940, to Anne Shilkret adopted as valid her treat¬ 
ment of community income. She was entitled to rely upon 
the Commissioner’s representation. But even if she had 
filed a petition that very day, a portion of the 1936 tax was 
already unrecoverable. This was due solely to the Com¬ 
missioner’s delinquency in informing her about her 1936 
return until April, 1940. 

This Court now has jurisdiction of these consolidated 
appeals, and is empowered to correct this inequitable re¬ 
sult. The taxpayers urge that the separate returns filed 
on the community property basis should be sustained, and 
the Tax Court’s determinations reversed. 

In the event this Court on review should uphold both the 
Commissioner and the Tax Court, then the proceeding 
should be remanded to the Tax Court with directions to 
redetermine the net consolidated tax liability of both tax¬ 
payers, by applying the full amount of the wife’s overpay¬ 
ments for 1936 and 1937 against the husband’s additional 
taxes for these years. 

Respectfully submitted, 

Alex M. Hamburg, 

Counsel for Anne Shilkret in No. 8402. 
William Cattron Rigby, 

Of Counsel. 




